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PREFACE. 


fpHIS Volume is published as a supplement to the new Consolidated 

Digest, 1836 — 1909. It] contains the ''cases reported in the four 
Series of the Indian Law Reports for 1914, and the Law Reports, Indian 
Appeals, and the Calcutta Weekly Rotes for the year 1913-14. 

The difierent sets of Law Reports in which the same cases have been 
reported, are specifically noted in the “ Table of Cases ” pubhshed with 
the Volume. 

Tor easy reference, several words and phrases, which are expounded 
in the judgments digested in this volume, are given in a separate list 
arranged in alphabetical order, under the heading “ Words and Phrases.” 

B. D. Bose. 

High Court, Calcutta : 

The 4th August, 1915, 
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ANNUAL DIGEST 


THE HIGH COURT REPORTS 

AND OF 

THE PRIYY COUNCIL REPORTS OF APPEALS FROM INDIA, 

1914. 


A 

ABATEMENT. 

See Maintekance. 

I. L. R. 41 Calc. 88 

ABATEMENT OP APPEAL. 

See Limitation Act (IX oe 1908), s. 5. 

1. L. R. 36 All. 235 

ABATEMENT OF RENT. 

See Landlord and Tenant. 

I. L. R. 41 Calc. 493 

ABATEMENT OF SXHT. 

See Hindd Law. 

I. L. R. 37 Mad. 406 

Hindu Law — Re- 
versioner's suit to set aside an alienation hy widow, 
whether survives to his legal representatives, A suit 
by a reversioner to declare that deed of relin- 
quishment executed by a widow is mvahd as 
against bis reversionary rights, abates on the death 
of the plaintiff, and cannot be contmued by his 
legal representatives. Sahyahani Ingle Boo Sahih 
V. Bhavani Bozi Sahib, I. L. R. 27 Mad. 588, 
followed. Muthusami , Mudaliyar v. Masilamam, 
1. L. R. 33 Mad. 342, distinguished. Ohiruvolu 
Punnammah v. Chiruvolu Perrazu, I. L. R. 29 Mad. 
390, Umar Khan v. N laz-ud-din Khan, 22 Mad. 
L. X 240, and Tnbhuwan Bahadur Singh v. 
Bameshar Bahhsh Singh, I. L. R. 28 All. 727 
(P.O.) ; s.c. L. R. 33 I. A. 156, referred to. China 
Veerayya V, Lakshminarasamma (1914) 

I. L. R. 37 Mad. 406 

ABETMENT, 

See Conspiracy. 

I. L. R. 41 Calc. 754 


ABETMENT OF MURDER. 

retrial for— 

See Atjtrefois aoqxitt. 

I. L. R. 41 Calc. 1072 

ABSENCE OF CHARGE. 

See Criminal Trespass. 

I. L. R. 41 Calc. 662 

ACCOMPLICE. 

Aocomplice, compel- 

tency of, as witness — Corroboration required, nature 
of. An accomphce is a competent witness and there 
is no absolute rule of law which enacts that the 
conviction on the evidence of an accomplice i& 
bad, but there is an established practice, founded 
on the judicial experience of generations, which re- 
quires corroboration by some untamted evidence 
and that in a material particular pointing not 
only to the crime but to the participation of the 
accused in that crime. Siar Nonia v, Ktng- 
Emperor (1913) . . . 18 C. W. N. 550 

ACCOUNT. 

suit for — 

See Administratob pendente lite. 

I. L. R. 41 Calc. 771 

ACCOUNTS. 

See Residuary Legatee. 

I. L. R. 41 Calc. 271 

ACCUSED. 

. examination of — 

See Summary Trial, 

I. L. R. 41 Calc. 74a 

B 
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DIGEST OE CASES. 


{ 4 ) 


ACCUSE!) — co%dd. 

rights of — 

See Contempt op Couet. 

I. L. R, 41 Calc. 173 

ACKNOWLEDGMENT. 

See Debtor and Creditor. 

I. L. R. 41 Calc. 137 
See Limitation Act (XY op 1877), s. 10. 

I. L. R. 36 All. 408 
See Limitation Act (IX op 1908), s. 19, 
ScH. I, Art. 182, ol. 5. 

I. L. R. 38 Bom. 47 
See Limitation Act (IX op 1908), Sen. I, 

' Arts. 116, 66, s. 19. 

I. L. R. 38 Bom. 177 

ACQUIESCENCE. 

See Administrator pendente litb. 

I. L, R. 41 Calc. 771 

See Hindu Law — Alienation. 

I. L. R. 41 Calc. 793 

ACQUISITION OF LAND. 

for quarrying purposes — 

See Compensation. 

1. L. R. 38 Bom. 37 

ACQUITTAL. 

See Criminal Procedure Code, ss. 403, 
423, 439 . . I. L. R. 36 AU. 4 

See Criminal Procedure Code (Act 
V OP 1898), ss. 423, 439. 

I. L. R. 37 Mad. 119 

See Criminal Trespass. 

I. L. R. 41 Calc. 662 

appeal from — 

See Public Prosecutor. 

I. L. R. 41 Calc. 425 

by Jury — 

See Autrefois acquit. 

I. L. R. 41 Calc. 1072 

effect of— 

See Conspiracy. 

I. L. R. 41 Calc. 754 

power to alter finding of — 

See Daooity . I. L. R. 41 Calc. 350 

ACT. 

1838— XIX. 

See Coasting-Yessbls Act. 

1858—1. 

See Government op India Act (Com- 
pulsory Labour, Madras). 

1859— vni. 

Bee CmL Procedure Code, 1859. 


ACT — contd, 

1859— XI. 

See Revenue Sale Law. 

1869— xin. 

See Workmen’s Breach op Contract 
Act. 

1860— XLV. 

See Penal Code. 

1863— XX. 

See Religious Endowments Act. 

1865— m. 

See Carriers Act. 

1865— X. 

See Succession Act. 

^1865- XV. 

See Parsi Marriage and Divorce Act. 

1869— IV. 

See Divorce Act. 

1870— vn. 

See Court Fees Act. 

1871— xxm. 

See Pensions Act. 

1872—1. . 

See Evidenob Act. 

1872— IX. 

See Contract Act. 

1873— X, 

See Oaths Aot. 

1874r-ra. 

See Married Women’s Property Aot. 

1876— IX. 

See Majority Act. 

1877—1. 

See Specific Relief Act. 

1877- m. 

See Registration Act. 

1877— XV. 

See Limitation Act. 

1878— XL 

See Arms Act. 

1879— xvm. 

See Legal Practitioners Act. 

1880— ra. 

See Cantonments Act. 
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ACT — contd, 

1880~m 

Bee Kazis Act, 

1881— V. 

Bee Peobate akb Abministeation Aot. 

1881- XXVI. 

Bee Negotiable Iksteuments Act. 

1882-11. 

Bee Teusts Act. 

1882— IV. 

Bee Teanseee of Peopeety Act. 

1882— V. 

Bee Easements Act. 


ACT — concld 

1899 -XI, 

Bee CoTJET Pees AMgNBMEgir^cT , 

1901— VI. 

Bee Assam Laboue and Emigbation Act. 

1903— XV. 

Bee Exteadition Act. 

1904— vm. 

Bee Universities Act. 

1907-ra. 

Bee Peovinoial Insolvency Act. 

1908— V. 

Bee OrviL Peooeddbe Code, 1908. 


1882- VI. 

Bee Companies Act. 

1882— XIV. 

Bee Civil Peocedcee Code, 1882. 

1882-XV. 

Bee Peesidbnoy Small Cause Coxleits Act. 

1885— vni. 

Bee Bengal Tenancy Act. 

1887— VII. 

Bee Suits Valuation Act. 

1887- IX. 

Bee Peovinoial Small Cause Couets Act. 

1887— xn. 

Bee Bengal, N,-W. P. and Assam Civil 
Couets Act, 

— 1889— vn. 

Bee Succession Ceetipioate Act 

1890— vni. 

Bee Guaedians and Wards Act. 

1890 — IX. 

Bee Bailways Act. 

1894—1. 

Bee Band Acquisition Ac'T. 

1895— XV. 

Bee Ceown Grants Act. 

1898— V. 

Bee Criminal Procedure Code. 

1899— n. 

Bee Stamp Aot. 

1899— IX. 

Bee Arbitration Act. 


1908— IX. 

Bee Limitation Act, 

1908— XVI. 

Bee Registration Act. 

1909— m. 

Bee Presidency Towns Insolvency Act. 

1910—1. 

Bee Press Act. 

1912— n. 

Bee Co-operative Societies Act, 

1912— V. 

Bee Provident Insurance Sooietibs Act. 

1914— III. 

Bee Copyright Act. 

ACTIONABLE CLAIM. 

purchase oi, hy a pleader— 

Bee Legal Praotitionees Act (XVIII 
OF 1879), s. 13. 

I. L. R. 37 Mad. 238 

ACTIONABLE INTERFERENCE. 

Bee Easement . L. R. 41 I. A. 180 

ADDITIONAL SESSIONS JUDGE, 

Bee Jurisdiction. 

I. L. R. 41 Calc. 866 

ADJOURNMENT. 

Bee Ex parte Decree. 

I. L. R. 41 Calc. 966 

application ior — 

Bee Transfer. 

I. L. R. 41 Calc. 719 

ADJUDICATION. 

petition for, what to contain — 

Bee Presidency Towns Insolvency 
Act (III OF 1909), s. 9 { d ) (in). 

I. L. R. 37 Mad. 555 

b2 
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ADMINISTRATOR PENDENTE LITE. 

Commission — "^Assets 

come into Tits hands,’^ meaning of — Fledge — Action 
for account — Estoppel — Eiidence Act (1 of 1872), 
s, lit- — Acquiescence — Laches — Farhiion, Where 

part of the estate of which the defendant was 
appointed administrator pendente lite consisted 
of Government promissory notes, which had hcen 
pledged with ceratin Banks as secmity against 
advances, and these Government promissory 
notes were subsequently sold by the Banks under 
instructions from the defendant, and the sale- 
proceeds applied tow aids satisfying the indebted- 
ness to the Banks, and the surplus money paid 
to the defendant ; Held, that the defendant 
under the order of his appointment which provided 
for his remuneration by the allowance of “a 
commission of 2 per cent, on the assets that wall 
co'me into his hands ” w^as not entitled to charge 
commission on the gross value of the Govern- 
ment promissory notes, but only on the suiplus 
moneys which he actually received after the 
indebtedness to the Banks had been satisfied. 
Scott V. Eranhhn, 16 East ‘,28, referred to. Where 
an administrator pendente lite had retained as 
his remuneration more than he was entitled to 
claim, and his accounts showing such amounts 
had been passed by the Court with the knowledge 
of the plaintifis and without any objection being 
taken by them, and a suit was subsequently 
brought by the plaintiffs to recover from him 
such excess, within the time allow'ed by law : 
Reid, that such suit was not barred by estoppel, 
acquiescence or laches Redgrave v. Hurd, L. R. 
20 Ch, D. 1, refen'ed to. The part of the estate 
to which the administrator pendente hie w as ap- 
pointed, was the undivided share of one out of 
four brothers in a joint famdy estate, the mother 
being alive, and subsequently by a decree in a 
partition suit, the mother w'as held entitled to 
a one -fifth share ; Held, that the administrator 
pendente lite was entitled to charge his commission 
as on a one-fourth share Osmond Beeby v, 
Khitish Chandba Aohaejya Chowdhdby (1914) 
I. L. K. 41 Calc, m 

ADMISSIBILITY. 

See CONSTEUCTION OE Docttment. 

I. L. R. 37 Mad. 480 

ADMISSION. 

See Contempt oe Cotjbt. 

I. L. R. 41 Calc. 178 

ADMISSIONS AND CONFESSIONS TO POLICE 
OFFICERS. 

— Statements hy accused 

pointing out places of crime by others and of his 
subsequent concealment, and houses visited for help 
-Exculpatory statements as to the occurrence — 
Admission of blood stains on clothes worn by the 
accused — Admissibility of such statements — Useful 
test of admissibility of statements to the police — 
Admissibility of previous deposition when witness 
cannot he found — Sufficiency of evidence that he 
could not be found — Evidence Act (/ of 1872), 


ADMISSIONS AND CONFESSIONS TO POLICSE 
OFFICERS— 

ss, 25 and 33 — Circumstantial evidence, lule of- 
Section 25 of the Evidence Act docs not exclude 
aU statements by an accused to the police hut only 
confessions. There is a distinction between mere 
admissions and confessions which are statements 
either diieotly admitting guilt or suggesting the 
inference of guilt of the ciime chaigcd. The general 
rule m the section is further subject to that which 
admits statements leading to discovery whether 
they amount to confessions or not. Statements by 
an accused to pohee officers pointing out the places 
where the ofience was committed by others or 
where he concealed himself theieafter, and the 
houses to which he went for assistance, whether 
legarded as infoimation leading to discovery, or 
as statements made by him as part of his^ de- 
fence, aie admissible m evidence as admissions. 
Exculpatory statements by an accused to the 
police as to what, accoiding to his case, actually 
happened on the occasion of the commssion of 
the oflence and put forward by way of defence, 
are admissible as admissions, notwithstanding 
that they are shown by other evidence to be 
untruthful. So where the accused told the police 
that certain other persons had killed the de- 
ceased, described the occurrence, and stated that 
he was seized by them but escaped and concealed 
himself in a paddy field, that he went to the houses 
of several people for assistance against the murders 
but was turned aw ay as a mad man, and that he 
then w'ent and slept at the house of another per- 
son : Held, that the statements were admissible 
in evidence. A useful test as to the admissibility 
of statements made to the police is to ascertain 
the purpose to which they are put by the pro- 
secution. If the prosecution relies on the state- 
ments as true they may, and probably in many 
cases wiU be found to, amount to confessions. 
If they are relied on not because of their truth 
but of their falsity and as a circumstance thereby 
tending to prove the guilt of the accused, they 
are aiSnissible as admissions. But a statement 
by the accused to the poHce that a mark found 
in the dhoti, which he was wearing at the 
time of the occurrence, was a blood stam, was 
held, under the circumstances {viz,, the distance 
he was from the place of the murder and his pre- 
varication as to the nature of the mark), to be 
of an incriminating character from which an 
inference might possibly, though not necessarily,, 
be drawn. Where the only evidence thait a 
witness could not be found was the statement 
of a police officer that search had been m^de for 
him to summon him but he could not he found* 
that a warrant was also issued and that he was a 
man of another distnct, but no warrant was pro- 
duced and there was no evidence of any atteimpt 
to serve it, or, if so, of what was done for the 
purpose : Held, that sufficient ground had not 
hem estabhshed for the admission of the previous- 
deposition of the -witness under s. 33 of the 
Evidence Act.. To justify the mference of guilt 
from circumstances, the inculpating facts must be 
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ADMISSIONS AND CONFESSIONS TO POLICE 
OFFICERS — concld. 

shown to be incompatible with the innocence of 
the accused and incapable of explanation on any 
other reasonable hypothesis than that of gmlt. 
Emperoe V, ICangal Mall (1905) 

I. L, R. 41 Calc. 601 


a;doption. 

See Hlndtj Law— Adoption. 

See Hindu Law— Impartible Estate. 

1. L. R. 37 Mad.. 199 


ADVANCEMENT. 


- presumption of — 


See Married Women’s 
(III OE 1874), s. 6. 

I. L. 


Property Act 

R. 37 Mad. 483 


ADVERSE POSSESSION. 

See District Municipal Act (Bom. 
Act hi op 1901), ss. 113, 122 

I. L. R. 38 Bom. 15 

See Encroachment. 

I. L. R. 38 Bom. 15 

by mortgagee-— 

See Transpeb of Property Act (IV of 
1882), ss. 54, 118. 

I. L. R. 37 Mad. 423 


tacking of — 

See Evidence Act (I of 1872), ss. 107, 

108 , . I. L. R. 87 Mad. 440 

1. — Lease of land hy 

^an agent of landlotd — Collection of rent hy the 
■agent — Agent paying ovei the rent to the landlord — 
Agent setting %p his own title and Iceeping the rent 
to himself during continuance of lease — Landlord's 
right to land at determination of tenancy. In 1887 
certain land belongmg to defendant Mo. 2’s family 
was leased to a tenant for 18 years by a registered 
lease by the plaintiff’s family, who acted as agents of 
the defendant No. 2’s family, and collected the rent 
and paid it over to them. The rent was so paid 
tiU 1893, when the plaintiff’s family set up their 
own title to the land and ceased paymg over the 
rent to the defendant No. 2 The tenant re- 
mamed m possession of the land till the deter- 
mmation of tbe tenancy m 1905 ; and then attorn- 
ed to defendant No. 2. in 1908, the plaintiff 
sued to recover possession of the land, alleging 
that the title of defendant No 2 to the land was 
lost by the adverse possession of the plaintiff. 
The lower Courts decreed their claim. On appeal 
by defendant No. 2 : Held, reversing the decree, 
that so long as the tenant held the land under the 
tenancy he held it as the tenant of defendant 
No. 2’s family and their lights were just as good 
at the end of the tenancy as they were at the 
beginning, and were absolutely unafected in any 
particular by the reiterated assertions made by 
the plamtiff of an adverse title or by tbe fact 


ADVERSE POSSESSION-ocyj/d. 

that the rents were retained by the plamtiff- 
K^ishnadixit V. Baldixit Vamandixit (1913) 

1. L. R. 38 Bom. 53 

2. — Absence of inten- 

tion to acguire absolute interest — Limitation. In 
a suit to recover possession by an adopted 
son agamst the lessees of the deceased adoptive 
mother who was in possession, where the plamtiff 
believed that the adoptive mother was entitled 
to remain in possession for life and she shared 
that belief and so remained in possession while 
the plamtiff took no steps to disturb her • Held, 
that the plea of adverse possession by the adoptive 
mother could not arise, there being no intention 
to hold adversely so as to acqmre an absolute 
estate, Pirsab valad Kasimsab u. Gtjrarra 
Basappa (1913) . . I. L. R. 38 Bom. 227 

3. Possession hy 

person claiming as trustee — Animus possidendi 
determines nature of right prescribed — Estoppel — 
Landlord and tenant. When a person purports 
to hold property as a trustee, he cannot by such 
possession acquire a right to the proper^ hy 
prescription for himseli^ against the beneficiaries. 
The character in which possession is held, and 
the animus possidendi of the holder determines 
the right which the possession would confer. 
Madhava v. Narayana, I. L. P 9 Mad, 224, 
Tkahore Fatesing ji v. Bamanji A. Dalai, 1. L. M. 27 
Bom. 515, Secretary of State for India v. Krishna- 
moni Gupta, I. L. B. 29 Calc. 518, Lyell v. Ke^inedy, 
L. R. 14 A. 0. 437, and Soar v. Ashwell, \1893\ 
2 Q. B. 390, referred to. The plaintiff’s father 
claimmg to be the trustee of a temple demised 
temple lands m 1866 on kanom to the first defend- 
ant, and the second defendant was the ultimate as- 
signee of the kanom interest at the date of suit. 
The plaintiff’s claim to the trusteeship was nega- 
tived hy decree of Court in 1894 when a third 
party was declared to be the trustee. It was 
found that the plaintiff was not the trustee at 
the date of the present suit instituted by the 
plamtiff for recovery of possession of the kanom 
lands from the second defendant Held, that 
the smt must fail, as the plaintiff was not the 
trustee Held, further, that the second defendant 
was not estopped from denymg the plaintiff’s 
right on the ground that he was no longer the 
trustee, though he would be estopped from deuy- 
ing tbe title of the temple. Thuppan Nam- 

BUDBIPAD V. ItTICHIRI AMMA (1914) 

I. L. R. 37 Mad. 373 

4. — Mortgagor and 

mortgagee — Validity of agreement that the mort- 
gagee's possession should be as absolute owner 
after a certain date. Where a mortgage deed 
provided that in default of payment of the mort- 
gage amount within the stipulated period, the 
mortgagee should take possession of the mort- 
gaged property and enjoy the same as absolute 
owner, and accordingly the mortgagor after 

the said period, and in consideration of a further 
payment of Bs. 250 by the mortgagee, relin- 
quished the mortgaged property to be held by 
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ADVERSE FOSSESSION’~-cowc?<?. 

the mortgagee as absolute owner, and had the 
patta tranSerred to his name : Held, that the 
•possession of the mortgagee under the circum- 
stances for over twelve years, was adverse 
to the mortgagor, whose right to redeem con- 
seq^uently became barred by limitation. An 
unxegiitered agreement between the mortgagor 
and the mortgagee, that the mortgagee shall hold 
possession as owner will not confer an immediate 
title on the mortgagee, but is vahd in so far 
as it has the effect of changing the legal character 
of the possession of a mortgagee mto possession 
as owner. A mortgagee cannot by a mere assertion 
of his own or by any unilateral act on his part, 
convert his possession as mortgagee mto possession 
as absolute owner. Ah Muhammad v. Lcdta BuJcsh, 
J. £. E, T. AIL 655, referred to. Kurn Veerareddt 
V, KurH Bapireddi, I, L. E, 29 Mad, 336, 3n Ea^a 
Papamma Eao v. Sri Vira Pratapa H. F. Eama^^ 
chandra Eazu, I, L, B, 19 Mad. 249, and Dasharatha 
V, Nyahalchand, I. L. E. 16 Bom. 134, distinguished. 
UsMAK EIhtak V . Dasanna (1914) 

I. L. R. 37 Mad. 645 

5. - - - of holder s> of 

porticms of estate, effect of, on purchaser of estate 
at revenue sale. On the failure of an owner to 
pay the Government assessment, his estate or 
interest fu the land is forfeited or rather deter- 
mined and the purchaser at a Revenue sale 
purchases not the interest of the defaulting 
owner but that of the Crown, subject to the pay- 
ment of the Government assessment, and as 
against a person who claims title to any portion 
of the eatate by adverse possession, the time limi- 
ted by the Limitation Act commences to run from 
the date of the sale. Sxjrja Kakta Achahjya 
V. Sarat Ceandra Roy Chowdhxjby (1914) 

18 C. W. N. 1281 

ADVOCATE, 

duty of — 

See Defamation I, L. R. 41 Calc. 614 

advocateIgeneral. 

consent of — 

See ' Public Religious Trust. 

I. L. R. 41 Calc. 749 

AFFIDAVIT. 7*",' 

See Criminal Procedure Code, ss. 244, 
540. 

I. L, R. 36 All. 13 

AGENT. 

See Adverse possession. 

I. L. R. 38 Bom. 63 

See Companies Act (VI of 1882), ss. 

76, 77 . .1. L. R. 36 All. 4l6 

negligence of — 

Sea Carriers . I. L. R. 41 Calc. 80 


AGRA TENANCY ACT (11 OF 1901). 

■ S. 10 — Bxpropnetary tenant — Contract 

to pay a higher laie of rent than that prescribed 
by law, invalid. Held, that a proprietor who be- 
comes, by the operation of section 10 of the Agra 
Tenancy Act, 1901, an exproprietary tenant 
cannot enter into a valid agreement to pay rent 
for his exproprictaiy holding at a higher rate than 
that prescribed by the section. Prag v. Sital 
Prasad (1914) . . I. L. R. 36 All. 166 

s. 32 — 

See Cn^'iL Procedure Code, 0. XX, 

r. 18 . . 1 . L. R. 36 All. 461 

ss. 95, 167 ; Sch. IV, group C, 

No. 34 — Jurisdiction — Civil and Eevenue Courts 
— Occupancy holding — Succession. On the death 
of an occupancy tenant, a person alleging herself 
to be his widow applied in the Revenue Court 
for mutation of names in her favour. This appli- 
cation was resisted by the zammdars, who denied 
that the applicant was legally the wife of the de- 
ceased tenant. The Revenue Court rejected the 
apphcation for mutation, and the applicant there- 
upon filed her suit m the Cml Court asking for a 
declaration that she had been legally married to 
the deceased tenant and was the rightful heir to his 
estate, viz., occupancy holding. No other pro- 
perty of the deceased was specified : Held, that 
in the circumstances the relief claimed fell within 
the purview of section 95 of the Agra Tenancy 
Act, 1901, and that the suit was not cogmzable 
by a Civil Court. Birham Khushal v. Sumera, 
I. L, E. 35 All. 229, referred to. Bam Charitra 
Rai V. JiNSi Ahirin (1913) I. L. R. 86 All. 48. 

s. 167 ; Sch. IV, group C, No. 30— 

Civil and Eevenue Courts — Jurisdiction — Suit 
by reversionary heir on death of Hindu to recover 
a holding. The widow and son’s widow of a 
separated Hindu, being in possession as such of 
a fixed rate holding which had belonged to their 
late husband and father-in-law, sold the same 
to a mahajan, who m turn sold it to the zammdar : 
Held, on suit brought by the reversionary heir 
of the late tenant some three years after the last 
widow’s death for recovery of possession of the 
holding, (i) that "the suit was of the nature con- 
templated by section 167 and Schedule IV, Group 
G, No. 30, of the Agra Tenancy Act, 1901, and 
would not lie in a Civil Court ; and (li) that the 
suit was therefore barred by limitation. Earn 
Lai V. Chunm Lai, 2 All. L J. 69, referred to. 
Badri Kasaundhan v Sarju Misr (1913) 

I. L. R. 36 AU. 55 

s. 177 (e ) — Suit for ejectment m 

Eeveune Court — Defendant pleading possession as 
proprietor — Question of proprietary title — Appeal. 
The plaintiff sued m a Revenue Court to eject 
the defendant on the allegation that he (the 
plaintiff) was the occupancy tenant of the plot 
in question and the defendant was his sub-tenant. 
The defendant pleaded that he was in possession 
not as a sub-tenant of the plaintiff but as a pro- 
prietor, and that the plot was his khud-kashi 
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AGRA TENANCY ACt'cH OP 1801) — condd, 
S. Ill— condd. 

Held, that on these pleadings a question of pro- 
prietary title was in issue in the case within the 
meaning of section 177 (e) of the Agra Tenancy 
Act, 1901, and that an appeal lay to the District 
Judge and not the Commissioner Hal CJiand v. 
Bhamla, 2 All. L. J. 176, referred to. VdM Tiwari 
Y. Bihan Pande, I. L. B. 35 All. 521, overruled. 
Binbeshbi Paiode V. Gokvl (1914) 

L L. E. 36 AD. 188 

S. 194 — Lambardar — Bight of lamhar- 

dar to eject tenants — Bmi %n egectment — Other 
co-share? s not necessary parties. Held, that when 
a lambardar in a lambardan village sues to eject 
a tenant he is not bound to join the other co- 
shares as parties. Bemhle : That section 194 of the 
Tenancy Act was not intended to apply to the 
case of a lambardari village. BishamhJiar Nath 
V. Bhvllo, 1. L. B. 34 All. 98, distinguished. 
G-pEZABi Mae v. Jai Bam (1914) 

I. L. R. 36 AU. 441 

AGREEMENT. 

See Adverse possessioi^. 

I. L. R. 37 Mad. 645 

See Civil Procedure Code (Act XIV 
OE 1882), s. 257A. 

I. L. R. 38 Bom. 219 

See CoiTTRAOT Act (IX oe 1872), s. 28. 

I. L. R. 38 Bom. 344 

See Contract Act (IX of 1872), s. 65. 

I. L. R. 38 Bom. 249 
• memorandum of — 

See Stamp Act (II of 1899), s. 2 {14), 
ScH. I, Art. 5 . I. L. R. 36 All. 11 

1, interfering with 

the course of legal proceedings — Agreement that 
suit should he decided in accordance with the result 
of another suit, whether a har to its trial on the 
merits — Compromise. An agreement by a party 
that a suit may be decided m a manner different 
from that prescribed by law is void and does 
not debar him from subsequently claimmg a 
trial of the suit on its merits. Rulchanhhai v. 
Adamji, I. X. B. 33 Bom. 69, and Moyan v. 
Pathukutti, 1. L. B, 31 Mad, 1, referred to. Pend- 
ing an original suit in the Court of a District 
Munsif, by the maker of a promissory note, for 
a declaration that it was unenforceable, the 
payee instituted a suit on the promissory note 
for recovery of the amount due, in the Small 
Cause Court. The parties agreed that the small 
cause suit should be decided m accordance with 
the result of the original suit, and the former 
suit was finally dismissed without a tnal, follow- 
ing the decision of the Munsif in the onginal 
suit : Held, that the agreement in question did 
not disentitle the plaintiff from claiming a tnal 
of the small cause suit independently on its 
merits, and the suit must consequently be re- 
manded. Subj’ect to certain well-known excep- 


AGREEMENT— coTjc/X 

tions, when the Court is seised of a case, it has 
j'urisdiction to decide it in the manner prescnbed 
by law, and that the parties have no right to 
interfere with its authority to do so. Baja of 
Venkatagibi V. Chinta Keddy (1914) 

I. L. E. 37 Mad. 408 

2. Agreement for 

purchase and sale of immoveaUe property — Con- 
dition for leturn of earnest money, on non-approval 
of title by purchaser's solicitor — Non-approval must 
he reasonable and not mala fide — Title, approval 
or reflection, condition as to, in agreement of sale. 
Where an agreement for purchase and sal© con- 
tained a condition for the return of the earnest 
money on the vendoi’s title not bemg approved by 
the purchaser’s sohcitor and the solicitor dis- 
approved of the title on the ground amongst others 
that one of the former owners had mortgaged 
the property pending a partition suit at which the 
property was sold by auction under directions of 
Court, and purchased by the present vendor’s prede- 
cessor in title for value and the vendor was imable 
to furnish any information regarding the mortgage 
but urged that it was inoperative and that Ins title 
bemg derived from a purchaser without notice was 
not open to ohj'ection . Held, that it cannot 
be said that the sohcitor was unreasonable in 
refusing to accept the title inasmuch as he cannot 
be expected to go into any question of evidence 
as to whether the purchase was without notice 
or not ; and, further, there being nothing to 
show that he acted m bad faith or was unreason- 
able in advising his chent to reject the title, the 
intending purchaser was entitled to get back 
from the vendor the earnest money and his soli- 
citor’s costs for investigation of title as was stipula- 
ted for in the contract. Abro v Promotho 
Nath Mdxerjee (1914) . 18 C. W. N. 668 

AGRICULTURAL TRIBE. 

See Bdndelkhand Alienation of 
Land Act (II of 1903), s. 9. 

I. L. R. 36 AU. 376 

AGRICULTURIST. 

See Dekkhan Agriculturists’ Belief 
Act (XVII of 1879), ss. 2 (2), lOA. 

^ ‘ L L. R. 38 Bom. 18 

ALIENATION. 

See Bhagdari Act (Bom. Act V of 
1862), s. 3 . I. L. R. 38 Bom. 679 

See Hindu Law — Alienation. 

See Hindu Law— Stredhan. 

I. L. R. 41 Calc. 879 

See Hindu Law— Widow. 

1. L. R. 38 Bom. 224 

See Inam Lands. 

I. L, R. 38 Bom. 272 

in part, by managing member for 

necessity — 

See Hindu Law— Joint Family. 

I. L. R. 37 Mad. 435 
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ALIENA130N— coi^c?d 

— in part, for necessity — 

8 ee Hindu Law — Widow. 

I. L. R. 37 Mad. 275 

ALTERNATIVE CLAIMS. 

8ee Pke-emption. 

I. L. R. 36 All. 476 

AMARAM TENURE. 

8ee Madeas Estates Land Aot (I oe 
1908) . . I. L. R. 37 Mad. 1 

AMENDING ACT. 

retrospective effect of — 

8 et Limitation . I. L. R. 41 Calc. 1125 

AMENDMENT OF PLAINT. 

Limitation — Fresh re- 
lief claimed in respect of which a suit would have 
heen time-harred A deed, of mortgage purported 
in the first place to mortgage with, possession 
certain specified plots of sir and hhudkasht land. 
There was, however, a stipulation in the mort- 
gage-deed that, if the mortgagees failed to obtain 
possession under the deed or were disturbed in 
their possession, they would be entitled to re- 
cover their money from the mortgagors, and this 
either by sale of the mortgaged plots, or by sale 
of the zamindari share to which these plots ap- 
pertamed or from the persons and the property 
of the judgment-debtors. A suit was filed just 
withm the extended period of limitation allowed 
by section 31 of Act No. IX of 190S for sale of 
the specified plots. After the period of limi- 
tation, however, had expired the plamtiffs ap- 
plied for leave to amend the plaint and asked 
for sale of the zammdari share. The Court 
below allowed the amendment. Held, that the 
Court had no power to allow amendment of the 
plamt by introducing a new cause of action 
after the period of limitation in respect of such cause 
had expired, Muhammad Sadiq v. Ahdul Majid, 
I L, B. S3 All. 616, distinguished. Balkaran 
Upadhya V. Gaya Din Kalwar (1914) 

L L. R. 36 AU. 370 

ANCESTRAL PROPERTY. 

See Execution of decree. 

I. L. R. 36 All. 33 

See Hindu Law — ^Maintenance 

I. L. R. 37 Mad. 396 

ANCIENT DOCUMENT. 

See Evidence Act (I of 1872), ss. 4, 90. 

I. L. R. 87 Mad. 455 

ANCIENT LIGHTS. 

See Easement , L. R. 41 I. A. 180 

ANTECEDENT DEBT. 

Sec Hindu Law — Joint Family. 

I. L. R. 36 All. 17 


APPEAL. 

See Agra Tenancy Act (II of 1901), 
s. 177 (e) . . I. L. R. 36 AU. 183 

Civil Procedure Code (1908), ss. 

96 AND 97 . 1. L. R. 36 All. 532 

See Civil Procedure Code (1908), 
s. 97 . . I. L. R. 38 Bom. 331 

See CivEL Procedure Code (1908), s. 
104 ; 0. XLIII, r. 10 {a), 

I. L. R. 36 AU. 58 
See Civil Procedure Code (1908), Sch. 
n, Arts. 15, 16; 0 XXXII, r. 7. 

I. L. R. 36 AU. 69 

See Civil Procedure Code (1908), 0. 

XLI, r. 4 .1. L. R. 36 AU. 510 

See Civil Procedteeib Code (1908), O. 

XLI, r. 10 . I. L. R. 36 AU. 46 

See Civil Procedure Code (1908), O. 
XLI, r. 22 . I. L. R. 36 AU. 505 

See Court Fees Act (VII of 1870), s. 
7 (ix); ScH. I, Art. (1). 

I. L. R. 36 AU. 40 

See Criminal Procedure Code, s. 

195 . . I. L. R. 36 AU. 469 

See Criminal Procedure Code, ss. 
367, 421 . . I. L. R. 36 AU. 496 

See Provincial Insolvency Act (III 
OF 1907), ss. 13 (3), 47. 

1. L. R. 36 AU. 65 
See Provincial Insolvency Act (III 
OF 1907), ss. 20, 22, 46. 

1. L. R. 36 AU. 8 
See Provincial Insolvency Act (III of 
1907), ss. 43 AND 46. 

I. L. R. 36 AU. 576 
See Review . I. L. R. 41 Calc. 746 

competency to prefer— 

See Public Prosecutor. 

I 1. L. R. 41 Calc. 425 

dismissal of, for default — 

See Limitation Act (XV of 1877), 
s. 4 ; SoH. n, Art. 179 (2). 

I. L. R. 36 AU. 284 

dismissal of, for want of prosecu- 
tion — 

See Privy Council. 

I. L. R. 36 AU. 350 

from preliminary decree — 

See Evidence Act (I of 1872), ss 
4, 90 . . L L. R. 37 Mad. 455 

from preliminary order — 

See Decree . I. L. R. 37 Mad. 29 
suhseguent filing of— 

See Civil Procedure Code (Act V 
OF 1908), 0. XLVn, r. 1. 

I. L. R. 38 Bom. 416 
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JVPPEAL— coTiic?. 

1 . Attachment — Stay 

of execution — Security — Order accepting security, 
whether appealable — “ Decree ” — Civil Procedure 
Code (Act V of 1908), ss. 2 (2) and 47, An order 
for security to stay execution is not an order 
determining any rights of the parties. It is 
neither an order under s. 47 nor is it a “ decree ” 
within the meaning of s. 2(2) of the Code of Civil 
Procedure, 1908. It is, therefore, not appeal- 
able. Deohi Nandan Singh v. Bansi Singh, 
14 C. L. J. 86, and Snnibash Prasad Singh v, 
Xesho Prasad Singh, /. L. P. 88 Calc, 754; 14 

0, L, J 489, referred to. Sahaswati BABMAtnA. 
V. Golap Das Barman (1913) 

I. L. R. 41 Calc. 160 

3, "‘^Jurisdiction ’’ 

— Revision, power of — Civil Procedure Code (Act 
y of 1908), s. 115 — Appeal from order of single 
-Judge sitting on Original Side, made in exercise 
of revisional jurisdiction — Appellate jurisdiction 
>of' High Court — Letters Patent of 1865, els, 
15, 16, 39 — Judgment — High Courts Act (24 
<&: 25 Vic , c, 104), s. 13 — Presidency Small Cause 
‘Courts Act (XV of 1882), ss. 6, 41. An order 
made by a single Judge sitting on the Original 
Side under s. 115 of the Code of Cml Procedure, 
interfering with a judgment of the Presidency 
•Small Cause Court, is a “ judgment ” within 
the meaning of s. 15 of the Letters Patent and 
is appealable. Chappan v. Moidin Kutti, I, L. R, 
22 Mad. 68, followed. Hiralal v. Bai Asi, I, L, R, 
22 Bom. 891, distinguished. Girdharee Singh v. 
Hurdoy Narain Sahoo, 21 W. R. 263, Secretary 
of State for India v, British India Steam Naviga- 
tion Co., 18 G. L. J. 90, VenJeatta Reddi v. Taylor, 

1. L.R. 17 Mad, 100, referred to. An appbea- 
tion under s. 41 of the Presidency Small Cause 
Courts Act for the recovery of possession of 
certain immovable property, was refused by the 
Presidency Small Cause Court on the ground 
that the relationship of landlord and tenant 
had not been established : Held, that, assuming 
that the judgment was erroneous, the High Court 
was not justified in interfering under s 115 of 
the Civil Procedure Code. Amir Hassan Khan 
V. Sheo BaJesh Singh, I. L. R. 11 Calc. 6, followed, 
Birj Mohan ThaJeur v. Rai XJma Nath Chowdhry, 
I. L. R. 20 Calc. 8, and Maharajah of Burdwan 
V. Apurha Krishna Roy, 15 G. W. N. 872, distin- 
guished. Per WooDROFFE, J. — The term ‘‘ Juris- 
duction ” ms. 115 of the Code of Civil Procedure 
is used m the ordinary sense to mean a jurisdic- 
tion local, pecuniary, personal or with reference 
to the subject-matter of the suit. Shew Prosab 
B tTNGSHIDHITR V, RaM ChANBRA HaRIBUXI (1913) 

I. L. R. 41 Calc. 323 

3. — Admission of 

appeal only on a limited ground — Legality of such 
procedure — Right of appellant to be heard on all 
the grounds taken in the petition of appeal — 
Criminal Procedure Code {Act V of 1898), ss. 421, 
422, 423 — Examination of a child as a witness 
without affirmation — Intentional omission to affirm, 
effect of— Competency of a child-witness — Mode 


APPEAL— 

of testing its capacity — Necessity or advisability 
of pieliminary inquiry — Oaths Act (X of 1878), 
ss. 5, 6 and IS — Evidence Act (I of 1872), s. 118. 
When an appeal has been admitted, the appellant 
is entitled to be heard on the whole case, and 
cannot be lestncted to any selected ground from 
those specified in his petition. A restrictive 
order of admission of an appeal is not contem- 
plated by s. 422 of the Cnmmal Procedure Code 
and IS ultra viies. Lukhi Narain Seiowji v. 
Sri Ram Ghandia, 15 G, W. N. 921, referred to. 
A child witness, though under seven years of age, 
must be examined on oath or affirmation under 
ss. 5 and 6 of the Oaths Act (X of 1873), and the 
Court has no power to refram from dispensing with 
the same. King v. Brasier, 1 Leach 287, referred 
to Per Mooherjee, J. — Queers : Whether an m- 
tentional omission to comply with the provisions 
of ss. 5 and 6 of the Oaths Act is a defect cured 
by s 13 thereof Queen v. Sewa Bhagta, 14 B. 
L. R. 294; 28 W. R. Cr. 12, Queen v. Mussamut 
Itwarya, 14 B. L. R. 54 ; 22 R. Cr. 14, Queen 

V. Annunto Chuckerbutty, 14 B. L. R. 295n ; 22 

W. R. Or. 1, Nundo Lai Bose v. Nisiarim Dassi, 
I. L, R. 27 Calc. 428, Queen-Empress v. Maru, 
I. L. R. 10 All. 207, Queen-Empress v. Lai Sahai, 
I. L. R. 11 All 188, Queen-Empress v, Shava, 
I. L. R. 16 Bom. 869, and Queen-Empress v. 
Viraperumal, I. L. R. 16 Mad. 105, referred to. 
The question of' the capacity of a witness to 
testify IS one for the Judge to decide and not 
for the jury, but when he has decided m favour 
of competency, it is for the latter to determine 
the weight of the evidence. Queen v. Hosseinee 
8 W. R. Cr, 60, followed Per Beaohcroft, 
J — ^The question whether a witness understands 
the nature and obhgation of an oath or affirma- 
tion IS foieign to the question of competency 
under s. 118 of the Evidence Act. Intellectual 
capacity is the only test. Per Curiam : Under 
s. 118 of the Evidence Act the Court is hot bound, 
before taking the deposition of a child witness, 
to ascertam by prebmmary examination whether 
the child has capacity to understand the ques- 
tions put to it and to give rational answers to 
them, but the competency of such witness may 
be tested durmg the course of its examination. 
Sheikh Fakir v. Emperor, 11 G. W. N. 51, dis- 
sented from Queen v. Whitehead, L, R. 1 G, 
G. R. 38, referred to Wheeler v. United States, 
159 U. S. 523, approved. Where the Judge 
intentionally omitted to affirm certain children, 
aged 4 and 6 years, respectively, exammed as 
witnesses, and had not considered whether they 
were, by reason of tender years, prevented 
horn understanding the questions put to^ them 
and from giving rational answers, within the 
meamng of s. 118 of the Evidence Act, the 
conviction of accused was set aside and a retrial 
ordered. Nafar Sheikh v. Emperor (1913) 

I. L. R. 41 Calc, 406 

4, Mortgage decree 

— Representatives of J udgment-debtor — Transfer 
of Property Act (IV of 1882), ss. 52, 56, 81 — 
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APPEAL — condd. 

Ctvtl Procedure Code (A cl V of 1908), ss. 2, 
47, 151, and 0, XXIXIV, r. 5 — Foreclosure — 

Sale— Exclusion of ’pro'perty. Where the peti- 
tioners, subsequent mortgagees (who had fore- 
closed a property which, it now transpired, was 
included in an earher mortgage of several other 
properties to the present decree-holders, prior 
mortgagees) apphed under s. 47 of the Code of 
Civil Proc^ure for the exclusion of the proper- 
ty from the present sale proceedings and got 
this order, and the judgment-debtor (moitgagor) 
appealed therefrom : Held, that the petitioners 
were the representatives of the judgment-debtor 
w’lthin the meamng of s. 47 cf the Code of Civil 
Procedure and that this order could not be re- 
garded merely as an order under rule 5 of Order 
XXXrV of the Code of Civil Procedure but 
amounted to a decree within the meaning of s 
2 of the Code and was therefore appealable Held, 
further, that the Courts have power, in appro- 
priate circumstances, to make such orders under 
ss. 66 and 81 of the Transfer of Property Act. 
Ishan Chandra Sirhar v. Beni Madhab Sirhar, 
I. L. E, 24 Calc. 62, rehed on. Komminen 
Appayya v. Mangala Eangayya, I. L E. 31 Mad. 
419, distinguished. Taba Prasanna Bose v. 
XUiMANi Khan (1913) . I. L. R. 41 Calc. 418 

5, right of, when 

decree does not adversely affect appellant — Ees 
judicata^ No appeal wiU he from a decree which 
does not itself in some way or other adversely 
affect the appellant. The fact that in the judg- 
ment there is an adverse finding on a point not 
directly or substantially in issue between the 
parties will not give a party a right to contest 
such a finding w^here the decree is entirely in 
his favour and does not necessanly- imply that 
finding. The finding would not act as res judicata 
as regards such point. Queers : Whether an appeal 
would he even if the matter were res judicata ? 
Secretary op State v. Saminatha Kownden 
(1914) . . . . 1. L. R, 37 Mad. 25 

APPEAL FROM ACQXHTTAL. 

See Statute 24 & 25 Vict., C. 104, ss. 

1 and 2 . 1. L. R. 36 Ail. 168. 

APPEAL IN CRIMINAL CASES. 

See Privy Council, Practice oe, 

I. L. R. 41 Calc. 1023 

Duty of Appellate 

Court. Where it appeared from the judgment 
of the Sessions Judge in appeal that he practi- 
cally called upon the appellants before him to 
estabhsh to his satisfaction that the first Court 
had come to a wrong finding Held, that this 
was not the standpoint from which an appeal 
in a criminal case was to be approached. In 
an appeal from a conviction and sentence it is 
for the Appellate Court, as for the first Court, to 
be satisfied affirmatively that the prosecution 
ease is substantially true and that the guilt of 
the appellants has been established beyond all 


APPEAL IN CRIMINAL ^ASES—concld. 

reasonable doubt. Kanohan Mullik v. King- 
Emperor (1914) . . 18 C. W. N. 1215 

APPEAL TO HIGH COURT. 

See Special Appeal. 

I. L. R. 38 Bom. 340 

APPEAL TO PRIVY COUNCIL. 

See Civil Procedure Code (1908), 
ss. 109, 110 ; 0. XLI, r. 10. 

I. L. R. 36 AU. 325 

See Privy Council, Leave to appeal to. 

I. L. R. 38 Bom. 421 
Eeview — Civil Proce- 
dure Code {Act Y of 1908), 0. XLVII — Letters 
Patent, 1865, els. 10, 39 — Sanction for prosecu- 
tion — Criminal Procedure Code (Act V of 1898), 
s. 195. An order sanctioning prosecution made 
in the course of a disciphnary proceeding against 
an attorney under cl. 10 of the Letters Patent 
of 1865, is not governed by cl. 39 and therefore 
agamst such an order no leave to appeal to the 
Privy Council can be given. Clause 39 of the 
Letters Patent empowers the High Court ^ to 
declare the fitness of an appeal to the Privy 
Council in any matter, not being of criminal 
jurisdiction, if it is a final judgment, decree, 
or order of the Court, made on appeal or in the 
exercise of ongmal jurisdiction. A proceeding 
under cl. 10 is a disciplmary power which does 
not fall under any of the jurisdictions specified 
in the Letters Patent, and thus is not governed 

by cl. 39. In the matter of An Attorney 

(1914) I. L. R. 41 Calc. 734 

APPEARANCE. 

See Ex parte Decree 

I. L. R. 41 Calc. 956 

APPELLATE COURT. 

See Civil Procedure Code (1908), 0. 
XLI, R. 27 . I. L. R. 38 Bom. 665 

See Remand . I. L. R. 41 Calc. 108 

jurisdiction of, defined — 

See Criminal Procedure Cobb (Act 
V OE 1898), s. 106. 

I. L. R. 37 Mad. 153 

power of — 

See Dacoity . I. L. R. 41 Calc. 35 

APPELLATE FORUM. 

See Jurisdiction. 

I. L. R. 37 Mad. 477 

APPLICATION. 

See Sanction for Prosecution 

I. L. R. 41 Calc. 14 

ARBITRATION. 

See Civil Procedure Code (1908), 
ss 115, 151 . L L. R. 38 Bom. 638 
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ABBITBATION—contd. ►> 

jSee Civil Peoceduee Code (1808 ) 

SoH. II, OL. 11. L L. R. iS Ecm. 60 
See Crvix Peooeddee Code (1808), 

SCH. II, Aets 15 AND 16, 0. XXXII, 

E. 7 . . . L L. R. 36 AJl. 69 

See Civil Peocebdee Code (1808), 

0. XXIII. E. 3, ScH II. 

I. L. R. 88 Bout. 687 

misconduct of — 

See Civil Peoceddee Code (1908), 

SoH. II, CL. 11. L L. R. 38 Bom. 60 

1. ation Act 

{IX of 1899)i 3, 19 — Contract hy 'bought and sold 
notes — Arbitration clause — Conti act Act {IX of 
1872), ss. 62, 68* Where an application under 
an arbitration clause in a contract was made to 
stay proceedings and refer matter in dispute to 
aibitration, and it was contended by the opposite 
party that for the original contract a new agree- 
ment had been substituted, inasmuch as both 
parties had agreed to an extension of time . 
Held, that a mere extension of time did not operate 
so as to rescind the original contract, but where 
a new term for the inspection of the goods before 
delivery had also been introduced, the origmal 
contract was replaced by the new agreement, 
to which the arbitration^ clause in the original 
contract could not apply, and the apphcation 
must, therefore, be refused. In this case the 
acceptance of part-dehvery out of time also 
indicated a new agreement between the parties. 
Lachmustaeaie Beaebodan v, Hoaee, Milleb 
& Co. (1913) . . . 1. L. R. 41 Calc. 36 

2. Legal misconduct 

of arbitrator — Award set aside — Remission of award 
— Arbitration Act (IX of 1899), ss. 13 and 14. 
Where an award was set aside on the ground,s 
of the legal (as distinguished from moral) miscon- 
duct of the arbitrator, and the indejSniteness of 
the award : Held, that the Court had the power to 
remit the award to the arbitrator for reconsider- 
ation. Re Arbitration between Montgomery Jones 
ds Co. and Liebenthal dh Co., 78 L. T. 406, and 
Anmng v. Hartley, 27 L. J. Exch. 146, followed. 
In re Keighley Maxsted Co. and Bryan Durant 
dh Co., {1898'\ 1 Q. B. 405, referred to.“ Ceomptoe 
& Co. Li>. AED Mohan Lal, Re Arbitration 
between (1913) . . I. L. R. 41 Calc. 313 

^ Award — Miscon- 

duct of arbitrator — Application to file award and for a 
decree in accordance with it — Civil Procedure Code, 
1908, sch. II, para. 14, 15, 20 — Arbitrator as witness 
— Evidence of arbitrator where charges of dishonesty 
and partiality are made — Portion of award invalid, but 
separable — Arbitrator's notes. Held, in this case, that 
an award which had been made m arbitration pro- 
ceedings without the mtervention of the Court, 
and in respect of which an apphcation was made 
under paragraph 20 of the Civil Procedure Code, 
1908, that the award should be filed m Court 
and a decree passed m accordance therewith, 
was not invalidated by anything done by the 
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arbitrator in the arbitration proceedings, his acta 
not amounting to corruption or misconduct within 
the meanmg of paragraph 16 of schedule II of 
the Code. If irregularities can be proved which 
would amount to no proper hearing of the matters 
in dispute there would be misconduct sufficient 
to vitiate the award without any imputation on 
the honesty or impartiahty of the arbitrator, 
but no such irregulanties were estabhshed by the 
appellant, on whom the onus of proving them 
lay. An arbitrator selected by the parties comes 
within the general obligation of being bound 
to give evidence, and where a charge of dishonesty 
or partiality is made, any relevant evidence he 
can give is wathout doubt properly admissible. 
It is, however, necessary to take care that evi- 
dence admitted as relevant on a charge of dis- 
honesty or partiality is not used for a different 
purpose, namely, to scrutimze the decision of 
the arbitrator on matters within his junsdic- 
tion and in which his decision is final. The limi- 
tations applicable to the evidence of an arbi- 
trator as witness in a legal proceeding to en- 
force bis award are stated in the case of Buccleugh 
V. Meii opoUtan Board of Woilcs, L. R. 5 H. L. 
418, but where charges of dishonesty are made 
the Court would reject no evidence of an arbitrator 
which coi^ be of assistance in informing itself 
whether such charges w^ere estabhshed. In this 
case the charges of dishonesty and partiahty 
were held to have entirely failed. Where 
part of an award was found to be invahd as being 
m excess of the arbitrator’s powers, and it was 
separable from the rest, the ^ remamder of the 
award being good was mamtalned. It is gener- 
ally desirable that sen arbitrator should make and 
retam for subsequent use, if necessary, notes 
of the proceedings before him ; but there is no 
warrant for holdmg that in the absence of such 
notes an award should be set aside at the in- 
stance of one of the parties, who must be held tO' 
have known the general course of procedure^ 
and who did not make any protest until after 
the making of the award with the terms of which 
she was not satisfied. Ajue Begam v. Bade- 
TJD-DiN Husain (1914) . I. L. R. 36 All. 33S 

4 . Private award, 

if compulsorily registrable — Deed of partition and 
award, distinction between. The word “ award ” 
in cl. (6) of s. 17 of the Indian Registration 
Act is not restricted to awards filed in Court 
and a private award is not compulsonly regis- 
trable' But a document which purports to be 
an award may amount to something more than 
an award ; if the parties to the reference affix 
their signatures to the award m token of their 
acceptance of the decision of the arbitrators, 
the award may thereupon become a deed of 
partition and may as such become compulsonly 
registrable. Tek Lal Singh v. Sedpati Chow 
DHUE i (1913) . . . 18 C. W. N. 475 

6.- Award filed out of 

time — Agreement of paities not to dispute award — 
Giml Proceedure Code {Act V of 1908), s. 148^, 
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AEtBUBATION — condd. 

sch, II, ds, 8, 15 and 0. XXI 11, u 3. Where 
the Court granted time tiU the 28th of February 
1914 for “ filing ” the award, and the arbitrators 
made an award in the Hindi language on that date 
a-nd also signed the same, but instead of filing it on 
that day had the same render d into Enghsh and filed 
the same on the 2nd ot March folio wmg Held, that 
the word “ fihng ” in the Court’s order was a clerical 
•error and since the Hindi award was “ made ” 
within the time fijced by Court, it did not matter 
that the award rendered into Enghsh was pre- 
pared and filed two days later , the requirements 
of the law had been satisfied and the award was 
a good one. Qucme: Whether Hlid) Krishna v. 
SatisJi Chandra, I. L. B. 38 Calc. 522, had been 
rightly decided havmg regard to the change in 
the law made by the wordings of s 148 and 
sch. II, els. 8 and 15 of the Code of Civil Pro- 
-cedure (Act V of 1908), which would seem to give 
the Court discretion to extend time even after 
the origmal time for making the award has ex- 
pired. Whether having regard to the above 
changes in the law the decision of the Privy 
■Council in Bajah Ear Narain v Bhagwxint, I. 
L. B. 13 All 300 : s. c. L. B 18 I A 55, is of 
the same binding authoiity as before. Semble : 
As in this case while the award was being ren- 
■dered into Enghsh the parties entered into a 
written agreement not to dispute the award, 
the plaintiff was precluded from questiomng 
the award. The agreement might be regarded 
as amounting to a fresh submission and acceptance 
of the Enghsh award as an award binding on 
all the parties to ^the agreement, or it might be 
regarded as a lawful adjustment of the suit which 
might be enforced as a decree under 0. XXIII, 
J. 3. Sni Lal V. Aejtjk Das (1914) 

18 C. W. N. 1325 

6. — Jurisdiction — 

Bower of Court to supersede an arbitration proceed^ 
mg under its orders before submission of award — 
Bevision — Civil Procedure Code, 1908, s. 115, sch. II, 
para. 15. Semble : That the intention of the second 
schedule to the Code of Civil Proceduie is that when 
once a reference to arbitration has been made under 
the orders of the Court that reference should only be 
superseded for one of the reasons given in the 
schedule itself, and that allegations of corruption 
against the arbitrator should be dealt with under 
para. 15, after the award has been received. 
Even if a Civil Coufib possesses inherent juris- 
diction to suspersede an arbitration proceeding 
under its orders, such jurisdiction should be 
cautiously and sparingly exercised, and an ap- 
pheation mvokmg such j'unsdiction should at 
least suggest grounds for supposmg that the 
appheant will suffer some irreparable mjury if 
prompt action is not taken The High Court 
•can interfere in revision when the inherent juris- 
diction of a Court is exercised wrongly and 
with material irregularity. Atlas Assurance Com- 
pany V. Ahmedbhoy Babihhhoy, I. L. B. Si Bom. 
1, not followed. Chatabbhtjj v. Raghubae 
Dayal (1914) , . L L. R. 36 AIL 354 


ARBITRATION ACT (IX OP 1899). 

ss. 13,14— 

See Aebiteation I. L. R. 41 Calc. 313 
s. 19— 

See Abbitkation. I. L. R. 41 Calc. 35 

AREA. 

- deficiency in — 

See Kabuliyat I. L. R. 41 Calc. 493 

ARMS. 

— — Possession of a gun 

by the servant of a licensee in order to take to a Magis- 
trate for renewal of the license without intention 
to use the same — Arms Act (XI of 1878), s. 19 (/). 
A servant of the holder of a gun -license who is 
merely carrying it to a Magistrate ^wth the ex- 
piring license for renewal thereof, but without 
any intention to use the gun, is not liable to 
conviction under s. 19 (/) of the Arms Act. 
Queen-Empress v. Tota Bam, I. L. B. 16 All. 
276, and Prabhat Chandia Ohowdhury v Emperor, 
I. L. B. 35 Calc. 219, followed. Chabu Chandba 
Chose v. Empebob (1913) . L L. R. 41 Calc. 11 

ARMS ACT (XI OF 1878). 

— s. 19 (f)— 

See Abms . I. L. R. 41 Calc. 11 

ARMY ACT, 1881 (44 & 45 VICT., C. 58). 
ss. 136, 190— 

See Civil Pbocedube Code (Act V 
OP 1908), s. 60, OL. (2) (h). 

I. li. R. 38 Bom. 667 

ARREARS OF RENT. 

See Inteeest . 1. L, R. 41 Calc. 342 

ARREST. 

See Abbbst by Pbivate Pebson. 

by Excise Inspector — 

See Riotiptg . I. L. R. 41 Calc, 836 

powers of — 

See Cbeminax. PBOCEDtrBE Code, s. 54 (1). 

I. L, R. 36 AU. 6 

without warrant — 

See Rioting . I. L. R. 41 Calc. 836 

ARREST BY PRIVATE PERSON. 

Private person making 

offender over to a chowkidai to he taken to the thana 
— Escape of the offender — Legality of the chow- 
hidar^s custody — Criminal Procedure Code (Act 
V of 1898), s. 59 — Penal Code (Act XLV of 1860), 
ss. 224, Where a private person has law- 

fully arrested an offender under s 59 of the Crimi- 
nal Procedure Code but made him over to a 
chowkidar to be taken to the thana, the custody 
of the latter is not lawful, within ss. 224 and 
of the Penal Code, inasmuch as he is not 
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arrest by PRIVATBI person— comcZd. 
a police-officer within the meaning of the term 
m 3 69 of the Cnmmal Procedure Code. Eala% 

V. Kalu Chowhdar, I L. B. 27 Calc. 166, followed. 
PttMtA Chamdba Kundu V. Empeeoe (1913) 

I. L. R. 41 Calc. 17 

ARTICLES OF ASSOCIATION.. 

See Companies Act (VI op 1882), ss. 76, 

77 . . I. L. R. 36 All. 416 

ASSAM LABOUR AND EMIGRATION ACT 
(VI OF 1901). 

' ss. 2, 1S2, 162, 16i— Illegal tecrmiment 

of cooly—BtpamaMn at the expense of the em- 
ployer— JunsdieUon of Magtstraie. In a case 
under B. 164 of the Assam Labour and Emi- 
gration Act for lUegal recruitment of coohes 
the Sub-Deputy Magistrate while acqmttmg 
the accused, made an older that the proprietor 
of the gaiden should deposit the expenses or 
repatriation of the coohes in question • Meld, 
that the Sub-Deputy Magistrate not being ap- 
pointed by the Local Government within the 
meanmg of s. 2 of the Act, his order was uUra 
Vires That the order was also bad on the gronna 
that’ the Sub-Deputy Magistrate did not call 
upon the emplojer to show cause against the 
order, there bemg an acquittal of the accused 
and nothing to show undue influence or coercion. 
King-Empbeoe V . Eihe Cham^ 1143 

ASSEMBLING WITH ARMS. 

See Daooity . L L. R. 41 Calc. 360 

assessment. 

See Cantonments Act (III op 1880), 

s. 22 . . I. L, R. 38 Bom. 293 

— - principle of — 

See Mxtnicipaijtt I. L. R. 41 Calc. 168 

assessors. 

See Dacoiiy . I. L. R. 41 Calc. 360 

ASSIGNEE OF DECREE. 

See Landlobd and Te:^t. 

I. L. R. 41 Calc. 926 

assignment. 

■ of decree to defeat creditors— 

See Deceee ■ I* L. R. 37 Mad. 227 

assignment of debt. 

See StrccESSiON Cebtipioate Act (VII op 
1889), s. 4 .1. L. R. 36 AU. 21 

ATTACHMENT. 

See Appeal . I. L. R- 41 Calc. 160 
See Civil Pboobdube Code (1908), 
s. 60, CL. (2) (i). 

I. L. R. 38 Bom. 667 

See Moetgagb. I. L. R. 88 Eom. 10 


ATTACHMENT- ccncid 
of debt— 

See Civil Peoceduhe Code (1882)^ 
ss. 268, 27.8, 283. 

I. L. R. 88 Bom. 63L 

See Execution of Decree. 

I. L. R. 88 Eom. 681 

ATTACHMENT BEFORE JUDGMENT. 

See CivxL Peocediiee Code, 0 XXXVIII^ 

B. 5 . . I. L. R. 88 Eom. 105^ 

ATTORNEY. 

See Professional Misconduct. 

I. L. R. 41 Calc. 118 

See Sanction for Prosecution. 

I. L. R. 41 Calc. 446 

auction-purchaser. 

dispossession of— 

See Limitation . I. L. R. 41 Calc. 52 

AUTREFOIS ACQUIT. 

Acquitted hy jury of 

some changes and disagreement as to the others — 
Betnal on the latiei— Acquittal of murder — Buhse- 
guent trial for culpable homicide not amounting 
to murder charged at the previous trial — Acquittal 
of constructive murder by direction of the Judge 
on a point of law, effect of— Betnal for abetment 
previously charged — “ Tried again f meaning of 

Betnal after discharge of jury on disagreement 

whether a second trial or continuation of the pre- 
vious one — Double pleas ’of “ not guilty ” and 
autrefois acquit f validity of— When plea [of 
previous acquittal or conviction may be taken — 
Applicability of English law as to pleas in India — 
Criminal Brocedure Code {Act 7 of 1898) ss. 271 
272, 808, dOS — Constructive murder — Criminal 

act ^ by one and not all charged therewith — 
Abetment when abettor present or absent — In- 
stigation and aid by presence at the place of occur- 
rence — Difference between English and Indian 
law — Penal Code (Act XX 7 of 1860), ss, 34, 109, 

114 . Yerdict on facts against the direction of the 

Judge, S. 403 of the Cnmmal Procedure Codo 
protects an accused against a subsequent tnal 
for the same offence, and on the same facts, for 
any other offence for which a different charge 
from the one made agamst him “ might have been 
made,” but was not made, and not when such 
different charge was made at the previous trial 
and the 3 ury disagreed as to it. Where a prisoner 
was tned at the High Court cnmmal sessions 
for murder and abetment of the murder of a 
pohce officer, under ss. and and 

also for murder and culpable homicide of another 
person, under ss. 302 and 304 of the Penal Code, 
and the jury returned a unanimous verdict of 
acquittal under ss. W by the direction of the 
Judge m the first case and of acquittal under Sa 
302, in the second case, hut differed as to the 
remainmg charges by 5 to 4 and were discharged : 
Held, that s. 403 of the Crimmal Procedure Code 
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AUTREFOIS ACQUIT—fo^ic?. 


AUTREFOIS ACQJm—concld. 


did not prevent a retrial on the latter charges. 
Where a prisoner is unanimously acquitted ot 
some of the charges, and the jury are divided 
as to the rest and discharged, and he is “re- 
tried ” under s. 308 of the Criminal Procedure 
Code before a different jury, he is not being 
“tned again,” within the meaning of s. 403, 
but his retrial is on the oiigmal indictment 
and plea, and the Court continues the trial be- 
fore another jury, and the process may continue 
till a verdict is passed on all the counts. S. 
403 of the Criminal Procedure Code has nothing 
to do with pleading, being m terms a limita- 
tion on the jurisdiction of the Court, and is 
not to be constiued with reterence to the Eng- 
lish law of criminal pleading Ss 271 and 272 
-contain all that is necessary as to pleading 
without reference to the English rules. Under 
s. 271 the accused can only plead “guilty,” or 
claim to be tried, or he can refuse to plead, but 
the plea of “net guilty ” is intentionally not 
recognized by the Code If an accused claims 
to be tried he can, subject to special provisions, 
take any objection to his trial or conviction i 
before the verdict of the jury and in any foim 
A defence under s. 403 may, therefore, be set j 
up at any time before verdict and in any form, | 
and the question must be decided solely accord- j 
ing to the terms of the section irrespective of the i 
Enghsh law. The question is one of law to be 
decided by the Judge without reference to the jury. 
Semhle : That if the case was governed by Eng- 
lish law, (i) the prisoner having, at the commence- 
ment of the retrial, made a plea of “ not guilty,” 
which was still awaiting adjudication, could not 
at the same time plead autrefois acquit, and that 
the second plea was, therefore, unnecessary 
and of no effect. Jdex v. Banks, [1911] 2 K. B, 
1095, referred to ; (ii) that the proper course 
would, under that law, have been to take a verdict 
from the jury at once on the plea Bex v. Barry, 

7 G. P. 886, referred to ; (m) that under the 
same law, a verdict on one count and disagree- 
ment on the others would not, m the case of a 
retrial, affect the trial -on the latter. Beg v. 
^Qrimwood, 60 J, P. 809, not followed. S 34 
of the Penal Code must be read according to ! 
its own terms without reference to the doctrme 
of the English law, and applies only where a 
criminal act is done by several persons of whom 
tihe accused charged thereunder is one, and not 
where the act is done by some person other than ' 
the latter. Where, therefore, two persons j^re 
at another and only one actually hits and kills | 
Mm, the other is not guilty of murder under j 
ss. but of attempt to murder, wMch offences i 
do not constitute the same “ act.” Queen-Em- | 
2)ress v. MaJiahir Tiwari, /. X. B. 21 AIL 263, | 
^ouridas Namasudra v. Emperor, 1. L, B. 36 i 
^Galc, 659, not followed. There is no reason for saying 
that a person must be absent in order to abet 
under s. 109 of the Penal Code The mstigation 
of the unknown murderer by accompanying him 
to the place of occurrence and by aiding him in 
fjiis flight afterwards might have taken place 


though the accused was not present at the murder. 
But when the evidence shows that he was so 
present, s. 114 apphes. Ss. 109 and 114 of 
the Penal Code supersede the English law as 
to principles in the first and second degrees 
and accessories before the fact. The provisions 
of the Penal Code cover all the cases provided 
by that law, and contain the whole law in'" India 
on the points. Where the Judge has directed 
an acquittal under ss. of the Penal Code 
on legal grounds, the verdict of the jury to that 
effect has not determined any question of fact, 
and the acquittal has no effect on the trial of 
charges under ss and Where the 

Judge expresses an opmion that if the facts given 
in evidence are believed, the accused is guilty 
of murder, the juiy have a right to disagree with 
his view and acquit the prisoner of the offence. 
Emperor v. Nirmal Karta Roy (1914) 

I. L. R. 41 Calc. 1072 


AVYAVAHARIKA. 


— meaning of— 

See Hindtt Law — Debt. 

1. L. R. 37 Mad. 458 


AWARD. 


See Arbitration . I. L. R. 36 All. 336 

See Civil Peocbdxjre Code (1908), 
ScH II, Arts. 15, 16 i 0. XXXII, r. 7. 

I. L. R. 36 All. 69 

remission of — 

See Arbitration . I. L. R. 41 Calc. 313 
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BABUANA GRANT. 

1 . — — Darbhanga Baj 

— Government revenue and cesses whether payable 
to Baj' — Bevenue not paid to Baj — Debt, whether a 
joint family debt — Mitakshara family — Decree 
against father personally — Debt not proved to be 
illegal or immoral — Whether the interest of the sons 
passes. Holders of babuana property in the 
Darbhanga Raj are liable to pay Government 
revenue and cesses to the Raj, *V^ere the income 
of the babuana property was appropriated by 
members of the family, and the Government 
revenue and cesses payable were not paid, the ha- 
hihty to pay the Government revenue and cesses 
should be considered as a joint family debt and 
not the personal debt of the holder for the time 
being. Even if it were considered to he a personal 
debt of the father, in execution of a decree against 
the father alone the entire family property could 
be sold and not merely the personal interest of the 
father, as the debt could not be attached as an 
immoral debt. Eveiy debt incurred by the father 
in a Mitakshara family not for illegal or immoral 
purposes is of a nature to support a sale of the 
entirety of the family property. In execution of 
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a money-decree against the father alone for a 
personal debt of the father, the whole family pro- 
pei*ty may be sold, if the dfebt was not contracted 
for immoral purposes and it is not absolutely neces- 
sary that the son should be a party either to the 
suit itself or to the proceedings in execution. 
T^Tiere it appears from the form of the suit or of the 
execution proceedings or from the description of 
the property put up for sale that only the interest 
of the father in the property was intended to be 
sold and was put up for sale, the interest of the 
sons would not pass by such a sale, and m such a 
ease, the absence of the sons from the suit or exe- 
cution proceedings would be a material element 
for consideration. Where, on the other hand, the 
proceedings show that the intention was to sell 
the entire property and the same was sold and 
bargained for, then the purchaser would be en- 
.titled to the whole, and the sons, though not parties 
to the proceedings cannot, claim their shares agamst 
the purchaser except by provmg that the debt 
was contracted for immoral purposes. The words 
“right title and interest ” of the judgment-debtor 
may either mean the share which the father might 
have sold to satisfy his debt or the share which he 
would have obtamed on partition, and the ques- 
fion what was intended to be sold or was sold in 
each case wiU depend upon its own circumstances. 
Where in the sale proclamation the property to be 
sold at an auction sale was described as “7 as. 8 
gds. 3 karas of Pandaul . . Touzi No. 6473 
. ' .” «,e., the entire family propeity, and the 
property was purchased by the decree-holder for 
Rs. 5d,000, and an apphcation for settmg aside 
the sale was rejected on the ground that the evi- 
•dence in proof of the insufficiency of price could not 
be deemed good and satisfactory, and the sale was 
confirmed with the following order : “ Whereas 
M purchased for 55,000 the rights and mterests 
in the properties specified below, and thirty days 
have expired, and an apphcation for setting aside 
the sale has been rejected the sale is hereby con- 
firmed;’’ but m the certificate of sale, the de- 
scription of the property was to the same effect as 
that m the sale proclamation, and, finally, it was 
not suggested that the price paid was not the full 
value of the property purchased : Heldt that the 
words “ rights and mterests ” in the order con- 
firming the sale do not raise any ambiguity, or 
induce the Court to hold that only the personal 
interest of the father was sold and that under the 
■circumstances the entire family property passed 
to the purchaser. Deendyal v. Jugdee^i L R. 4 
I. A. 247 y JSuraj Bansi Koer v. STteo Prasad SingJi, 
L. R, 6 I. A, 88, explamed. Baijun Doohey v. 
Brig Bhodkun, L. R, 2 1, A. 275 : s, c. I, L. R 1 Calc. 
ISS, Shimloo V. Qolaf, L. R. 14 /. A. 77 : s. c. 
I. L. R. 14 Calc. 57$, Bar% Narain v. Rudar, I. L. R, 
10 Gale. 626, referred to. Muddun ThaTcoor v. 
Kantoo Lai, L. R. 11. A. $21, Mmahshi 
V. Imm'udi, L. R. 16 /. A. 1 : s. c. I L. R. 
12 Mad. 142, Nammi Babuasin v. Modun, L, R, 
1$ I. A. 1, Bhaghut v. Giriga, 1. L. R. 15 Calc. 717, 
Daulat V. Mehr, /. L. R. 15 Calc. 70, Mahahvr v, 
Meheswar, I. L. R. 17 Calc. 584, Kagal v. Man- 


BABUANA GRANT- -contd. 

jappa, I. L. R. 12 Bom. 691, followed. Hddt 
further, that the words “ rights and mterests ” in 
the order confirming the sale could not override 
the terms of the sale proclamation. Hitendea 
Singh v. Bameshhe Singh (1913) 

18 C. W. N. 42. 

2. BarhJianga Raj 

— LiabiUty to pay its share of revenue and cesses if 
a charge on subject of grant — Partition hy two sons 
of grantee with concumence of Raj subject to condition 
^at non-defaulting share would he sold for arrears 
after sale-proceeds of defaulting share found insuffi- 
cient — Condition if creates a charge — Suit for arrears 
of one shaie — Death of owner thereof — Substitution 
of the other c^-shaier as representative and widow 
not admitted as party at plaintiffs instance — Decree 
against other co-sharer only — Civil Procedure Code 
{Act Xiy of 1882), ss. 267, 368 — Plaintiff to choose 
representative of deceased defendant at his own risk — 
Claim to represent by person other than plaintiffs 
nominee — Pioper procedure — Suit thereon, against 
estate in widow's possession, if maintainable — 
Limitation — Limitation Act (XV of 1877), Sch. JI, 
Arts 122, 132. The condition in a hobuana grant 
to a jumor member of the Darbhanga Raj family 
that the grantee shall regularly pay the Govern- 
ment revenue and cesses due fi’om the por- 
tion of the estate given in bdbuana to the Raj 
treasury, does not create a charge in favour of the 
Baj in respect of overdue arrears of revenue and 
cesses upon the property granted. Where on the 
grantee’s death his two sons, with the concurrence 
of the holder of the Baj, divided the estate equally 
and separate accounts of their habihties were 
opened, subject however to the condition that on 
default by either the Raj would he entitled to jom 
the other in a suit to recover the arrears, and that 
execution of the decree obtained, the defaulter’s 
share was to be put up for sale first and only on 
the proceeds proving insufficient the share of the 
other would be sold for the balance : Held, that the 
arrears payable by the defaulting co-sharer were 
not by this agreement made a charge on any 
portion of the estate granted, and, if at all, then 
on the share of the non-defaulting co -sharer only. 
On the death of one of the two co -sharers, dispute 
having arisen between his widow and the surviving 
CO -sharer as to their nght to represent the deceased’s 
estate exclusively as his heir, the Raja in a suit 
instituted against the two co -sharers to lecover 
arrears due on account of the share of the deceased 
only, applied for substitution of the surviving co- 
sharer, in the place of the deceased and the widow’s 
apphcation to be added or substituted as repre- 
sentative of the deceased was on the Raja’s oppo- 
sition dismissed on the express understanding 
that she would not he hound by the decree and that 
her interests would m no way suffer, and subse- 
quently, being unable to execute the decree as the 
share of the deceased was in the possession of his 
widow and the share of the surviving co-sharer 
could not be proceeded, against under the agreement 
until the other share was sold, the Raja instituted 
a suit for a declaration that the share in the widow’s 
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poBsession was liable to pay the arrears covered by 
the deciee m the previous suit and that the arrears 
were a charge on that share : Held, that the suit 
was not in the circumstances maintainable as a suit 
on a judgment, and the limitation of 12 years 
applicable to such a suit did not apply. Bamaswami 
ChetUar v. Ofpilamam CheiHi 1, L, B. S3 Mad. d, 
Kadtr Molndeen Marahkayar v. Muthu Krishna. 
Ayyar, I. L. B. 26 Mad. 2S0, Prosunna Chunder 
BJiattacharjee. v. Krisio Ghytunno Pal, I. L. B. d 
Calc. S42, distinguished. That as the" arrears in 
question were not a charge on the share, the suit 
could not be treated as one to enforce a charge and 
the 12 years’ limit cation applicable to such a suit 
also did not apply. Eamesewar Singh v. Janesh- 
WAHi (1913) . . . 18 C. W. N. 129 

BABUANA AND SOHAG GRANTSA 

See Hindu Law — Inhebitahoe. 

[L. R. 41 1. A. 275 

BAIL. 

See Suicide . 1. L. R. 37 Mad. 156 
BAIL BOND. 

See Cbiminai. Pbocedube Code (Act V oe 
1898), s. 514 (5) I. L. R. 37 Mad. 156 

BANDHUS. 

See Hindu Law — Ineebitancb 

L. R. 41 1. A. 290 

BANKER. 

See Succession Act (X oe 1865), s. 190. 

I. L. R. 38 Bom. 618 

BENAMI, PROOF OF. 

Circumstantial evi- 
dence. Direct evidence to prove a transaction 
henami, cannot be expected, since the whole object 
of such a transaction is to suppress evidence of the 
real facts. The true facts can be proved by cir- 
cumstantial evidence. Sambho Kuob v. Habihab 
Pebshad (1914) . . 18 C. W. N. 1071 

BENAMIDAR. 

See Civil Pbocedube Code (1908), s. 11. 

1. L. R. 36 Ail. 446 

— Benamdar, if may sue 

on mortgage — Sons, if may oh feet to henamidaPs 
decree against father. A usual moitgage decree was 
obtained by a mortgagee who put it into execution 
and the sale of the mortgaged property was notified 
to take place on a certain date when the sons of 
the mortgagor brought a suit for declaration that 
they were not bound by the mortgage or by the 
decree made on the basis thereof on the ground 
that the decree-holder was not the real mortgagee, 
but only the ostensible mortgagee for the benefit 
of a real creditor and consequently he was not 
entitled to enforce the security though it stood 
in his name : Bdd, that the person named in the 
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mortgage -deed was entitled to sue on it and it was 
not competent to the mortgagor to dispute that 
the ostensible mortgagee was entitled to maintain 
the suit and the sons of the mortgagor were bound 
by the mortgage -bond equally with the executant 
and did not stand m any better position. Kibtibas 
Das Gopal Jiu (1913) . 18 C. W. N. 814 

BENGAL ACT. 

1866— IV. 

See Calcutta Police Act. 

1868— VII. 

See Bengal Land Revenue Sales Act. 

1869— vin. 

See Landlobd and Tenant Pbocedube 
Act, 

1870— VI. 

See Village Chowkidabi Act. 

1876— VI. 

See Land Registbation Act. 

1879— IX. 

See CouBT of Wabds Act. 

1880— VI. 

See Bengal Dbainage" Act. 

1880— IX. 

See Cess Act. 

1882— n. 

See Bengal Embankment Act. 

1884— in. 

See Bengal Municipal Act. 

1885-^m. 

See Local Sele-Govebnment Act. 

1890— rx. 

See Calcutta Poet Act. 

1895—1. 

See Public Demands Recovert Act. 

1899— in. 

See Calcutta Municipal Act. 

1908— VI 

See Chota Nagpur Tenanot Act. 

1909— V. 

See Bengal Excise*' Act. 
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BENGAL DRAINAGE ACT (BENG. VI OF 1880). 

, ss. 36, 36A, 38 — Oosis of drainage 

construction — Apjportionment — Person made liable^ 
engagement to ‘pay in instalments by — Recovery by 
certificate from purchaser. The Provisions of the 
Public Demands Recovery Act for summarily 
recovering the amount due from a landholder 
under an engagement entered into under s. 38 of 
the Bengal Drainage Act can only be put in force 
against the person who gave it. They cannot be 
enforced against a person who has subsequently 
purchased his properties and who has not been 
made hable for the costs of construction under 
s. 36A of the Bengal Drainage Act Nagendba 
Bala CHowDHUBAm v. The Sechetaey oe State 
FOR India (1914) . . 18 C. W. N. 944 

BENGAL EMBANKMENT ACT (BENG. H OF 
1882). 

— ss. 54 to 59, 68, 

See Embankment. 

I. L. R. 41 Calc. 130 

BENGAL EXCISE ACT (BENG. V OF 1909). tl 

ss. 2, 46, 48, 75, 81, 84— 

^ee Excise . . I. L. R. 41 Calc. 694 

ss. 2 {12), 46 (a), 52, 61.— 

See Cocaine . I. L. R. 41 Calc. 637, 545 

~ s. 19, cl. (4) — Government Notification 

— Possession of cocaine. A notification issued by 
Government under s. 19, cl. (4) of the Excise Act 
has the force of law, and under the notification, 
dated the 20th November 1911, it is an offence for 
any person other than those specified to have any 
cocame at aU, except with a medical man’s pre- 
scription and then only 5 grains. In all cases, the 
burden of proof to show under what authority 
he obtained cocame hes on the accused. Emperor 
V . Mtjkhnd Sahit (1914) . 18 C. W. N. 1023 

ss. 67, 70— 

/See Rioting . I. L. R. 41 Calc. 836 

BENGAL LAND REVENUE SALES ACT (BENG. 
Vn OF 1868). 

s. 8— 

See Revenue Sale. 

I. L. R. 41 Calc. 276 

BENGAL MUNICIPAL ACT (BENG. HI OF 
1884). 

ss. 85, 116— 

See MuNiciPALiTy — Assessment. 

I. L. R. 41 Calc. 168 

BENGAL, N. W. P. AND ASSAM CIVIL COURTS 
ACT (XII OF 1887). 

s. 8- 

See Jurisdiction. 

I. L. R. 41 Calc. 866 


BENGAL, N. VT . P. AND ASSAM CIVIL COURTS 
ACT (Xn OF 1887 )— 

s. 21— 

See Jurisdiction 

I. L. R. 41 Calc. 915 

BENGAL REGULATION (VH! OF 1819). 

ss. 8, 11, 13— 

See Landlord and Tenant. 

I. L. R. 41 Calc. 926 

BENGAL TENANCY ACT (VH! OF 1885). 

ss. 5 cl. {2), 20 cl. (5), 44. 82. 

See Non-occupancy Right. 

I. L. R. 41 Calc. 1108 

ss. 19, 21 — Person claiming to be raiyat 

at fixed rates under invalid lease, if may have ac- 
quired occupancy right by possession — Permanent 
lease by Hindu widow, iwdve yeard occupation 
undei — Right of occupancy acqutied before Act, 
saving of Bhut Nath Naskar v. Swendra Nath 
Duita, IB 0. W. N. 1025, is no authority for holding 
that a person who claims the higher status of 
raiyat at fixed rates cannot, if the claim is dis- 
allowed, fall back upon and estabhsh, of he can, 
the lower status of an occupancy raiyat A per- 
manent raiyati lease of land m which the grantor 
has the qualified interest of a Hindu female heir 
IS mvahd. But the lessees would nevertheless 
acquire occupancy right m the holding after 12 
years’ possession as raiyat. Where such lease 
commenced in March 1873 : Held, that irrespective 
of whether the provisions of the Bengal Tenancy 
Act operate to prevent the acquisition of occu- 
pancy right by a person claiming to be a raiyat 
at fixed rates or not, in this case occupancy right 
was acquired before the Bengal Tenancy Act 
came into force and was saved by s. 19 of that Act. 
ICEHYAMOYI V . KaLLASH ChANDRA MuKEOPADEYA 

(1913) . . . 18 C. W. N. 368 

S. 26 — Occupancy holding, if may be 

bequeathed by will. Except under local usage 
an occupancy holding is not capable of being be- 
queathed by will. Amulya Ratan Sircar v. Tarini 
Nath Dey, 18 C. W. N. 1290, followed. Bayamayi 
V. Ananda Mohan Boy, 18 G. W. N. 971, referred 
to. Kunja Lad Roy v. Umesh Chandra Roy 
(1914) . . . 18 C. W. N. 1294 

s. 29 — Occupancy raiyat — Enhancement 

of rent by contract — Stipulation in original kabu- 
liyat — Colourable evasion of statute. Where a 
kabuhyat executed by an occupancy raiyat con- 
tained a statement that the rent for the holding 
was Rs. 57-4 m all, but that out of this the sum 
of Rs. 17-2 w^8s remitted and the rent was fixed at 
Rs. 40-2 for the period of the kabuhyat, and it was 
further stipulated that at the end of the term the 
tenant “shall take a settlement at the rate of 
Rs. 67-4 and if he does not the landlord shall be 
entitled to reahse that rent by suit and the lower - 
Appellate Court found that the rent really settled 
was Rs, 40-2, and that the reference to Rs. 57-4 


C 
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BENGAL TENANCY ACT (Vm OF \m)-contd, 

s 29 — concld 

was merely a device to evade the provisions of s. 
29 of the Bengal Tenancy Act • Held, that s. 29 
was a bar to the recovery of the rent by the land- 
lord at Pts. 57-4. Mohamaya Ka'B. v. Kishore 
CH xmG (1913) . . 18 C. W. 

ss. 50, 105 — QuesUon of enhancihiUty of 

rent %f a question under s. 105 — Presumption under s. 

50 — Kahuhyat executed since Permanent Settle- 
ment — Confirmatory lease Where in a proceeding 
for settlement of rent under s. 105 of the Bengal 
Tenancy Act, the Settlement Officer held that 
the rent of the tenant was not enhancible by reason 
of the application of s. 50 of the Bengal Tenancy 
Act, and the Special Judge on appeal held that the 
tenure having ongmated in a kabuliyat of 1238, 
the rent was enhancible : Held, that the question 
decided being a question relating to an incident of 
the tenancy did not come under s. 105 of the Act 
and a second appeal was not barred by s. 109A of 
the Act; that as the kabuliyat was a document 
by which a previously existing lease was recog- 
msed, the presumption under s 50 of the Act 
applied. Bisheshxjr Bay Chowdhitry u. Bajen- 
DRA Kumar Singh (1914) 18 C. W. N. 949 

— ss. 54, 61, 62, 195— 

Bee Deposit in Court.*^ ^ ' * "‘f- ^ 

I. L. R. 41 Calc. 1000 

— S. 61 — Manager, tender of rent to, hut 

not at milage office, if validr^Tender of part as whole — 
Deposit of portion of rent due, if valid — Contract 
Act {IX of 1872), s. 38, A deposit m Court by a 
tenant of less than the amount of arrears of rent 
due is not a valid deposit under s. 61 of the Bengal 
Tenancy Act. Any officer of the zemindar author- 
ised to receive rent who happens to be in the village 
office can receive it and give a valid acquittance. 
But because a man happens to be the manager of - 
the zamindari, he cannot be compelled to take rent 
tendered wherever he may happen to be and at 
whatever time or place it may be offered. Nor can 
he be asked to take a small proportion of the rent 
due as the whole amount. Sati Prosad Garga v. 
Monmotha Nath Kar (1913) . 18 C. W. N. 84 

ss. 65, 66, 148 (A)-. 

See Landlord and Tenant. 

I. L. R. 41 Calc. 926 

— — - S. 85 (2) — TJnder-raiyat, suh-lease by — 

Permanent lease by under-raiyat if invalid — Appli- 
cation by analogy of statutory provision to cases 
outside it— Permanent lease described as one for nine 
years to meet objection of Begistering Officer. S. 86 
of the Bengal Tenancy Act has no application to a 
permanent lease created by an under-raiyat in 
favour of a sub-lessee : nor can the provisions of 
that section be applied to such a case by analogy. 
Bam Chunder Dutt v. Jughes Chunder DuU, 19 
W. B. 353, referred to. The leases in this case were 
held to be permanent leasesu Gtjrudas Das v. 
Kali Das Changa (1914) . 18 C. W. N. 882 


BENGAL TENANCY ACT (Vm OP 1885)— conii. 

S. 86 (6) — Nm-ttansferabh 'hold%ng, 

transfer of portion of — Collusive suriendei by trans- 
ferer to landlord — Landlord if may eject transferee. 
Where after transferrmg a portion, a raiyat surren- 
ders the whole of his holding to the landlord : Held, 
that, if the surrender be collusive, the tenancy 
subsists , and, so long as the tenancy subsists, 
the landlord is not entitled to eject the transferee 
of a poition of the holding. Queers : Whether a 
purchaser of a portion of a holding is not protected 
under sub-s (6) of s 86, Bengal Tenancy Act. 
Tamizuddin Khan v. Khoda Nawaz Khan, 14 C. 
W. N. 229, commented on. Oagan Chandra Chow- 
dhury V. Alelc Chand Saha, 17 C. W. N. 698, dis- 
tinguished. Askar Ali v. Goupee Mohan Chow- 
DHURY (1913) . . . 18 C. W. N. 601 

S. 103 A — Draft ? ecord-of -rights, entries 

in, if admissible in evidence in rent suits. Entries 
in a draft record-of-nghts published under s 103A 
of the Bengal Tenancy Act are not admissible in 
evidence in a suit for rent. It is not until the 
record-of-nghts is finally published that the pre- 
sumption of correctness anses. Guxab Koer v. 
Bamratan Pande (1913) . 18 C. W. N. 896 

S. 105 — Excess land, settlement of rent 

on, if may be made on application for settlement of 
fair rent—Junsdiciion of revenue officer — Question 
arising under s. 106, if may be dealt with In a 
proceeding under s. 105 of the Bengal Tenancy 
Act as it stood in 1904, the Settlement Officer has 
jurisdiction to settle fair rent and to direct settle- 
ment of fair rent on excess land found in the 
tenant’s possession. Bameswar Singh v Bhuba- 
neswar Jha, I. L. B. 33 Calc. 837, rehed on. ^ Luhhi 
Naram Serowji v. Sii Bam Chandra Bhmya, 15 
C. W. N. 921, referred to. Even if settlement of 
additional rent on excess land did not come within 
the purview of that section, and the matter was 
really one to be dealt with under s. 106, the settle- 
ment of fair rent on excess land in a proceeding 
under s 105 would not be beyond the jurisdiction 
of the Settlement Officer. Prithee Chand Lai 
Chowdhury v. Basarat Ah, I. L. B. 37 Calc. 30, 
referred to. Paltoo Pandey v. Sri Newas 
Prosad Singh (1913) . . 18 C. W. N. 165 

S. 105 — Becard-of -rights, correctness of, 

if can be impugned by landlord under s.^ 105 — XJn- 
recorded landlord, if can apply. The correctness 
of the record-of-nghts can be impugned by the 
landlord, in an application made under s. 106 of 
the Bengal Tenancy Act, Issues mentioned in 
s. 105A can be tried in a proceeding for settlement 
of rent under s. 105. Where an applicant under 
s. 105 purchased a tenure in an estate of which he 
himself was the proprietor : Held, that the mere fact 
that his name did not appear in the hhatian as 
owner of the tenure was no ground for holding that 
he was not entitled to apply under s. 105 of the 
Bengal Tenancy Act. Upendra Nath Ghosh v. 
Jamini Mohan Pal (1913) . 18 C. W. N, 268 

ss. 105, 106, 158 — Becord-of-righfs, 

alteration by Bevenue Officer more than two months 
after final publication — Civil suit by proprietor to 
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BENGAL TENANCY ACT (Vm OF 1885) — contd, 
S 105 — condd. 

assess fair and equitable rent, if maintainable — 
Limitation — Limitation Act {IX of 1908)) Sch. /, 
An. 181 — Correctness of Revenue Officer's decision 
if can be challenged in civil suit — Recoid-of -rights 
if can be refer? ed to, to ascertain rent of contiguous 
land. In a proceeding under s. 106 of tlie Bengal 
Tenancy Act the Revenue Officer directed that 
certain lands entered m the record-ot-rights as 
held rent-free be recorded as liable to payment of 
rent. This order was made more than two 
months after the date of the certificate of final 
pubhcation of the record. The plaintiff, the pro- 
prietor, thereupon instituted a suit in the Cml 
Court for the assessment of fair rent, it being too 
late f jr him to apply under s. 105 of the Act : 
Held) that the suit was mamtamable, if not under 
the general law, as a suit in the nature of a declara- 
tory SUIT), then as an application under s, 158. 
That s, 109 did not stand in the way of the suit, 
no proceeding having been taken under s. 105 
for the fixation of a fair and equitable rent. The 
cause of action in the suit arose after the decree 
under s. 106 of the Bengal Tenancy Act was passed. 
Quaere : Whether Art. 131 read with s. 23 or Art. 
120 of the Limitation Act applied. Held, that 
applications under s. 158 of the Bengal Tenancy 
Act are not governed by Art. 181 of Sch. I of 
the Limitation Act. That it was not open to the 
defendants to contest in the civil suit the correct- 
ness of the decision of the Revenue Officer and 
to raise agam the question of their liabihty to pay 
rent. That the lower Appellate Court was not 
wrong m law in referring to the record-of-rights 
for the purpose of ascertammg the rents payable 
in respect of lands in the vicmity similar to those 
m suit. The scheme of ss. 105, 106, etc., of the 
Bengal Tenancy Act seems to be that matters 
brought at once or withm a strictly hmited time 
before the Revenue Officer are to be dealt vath 
by him, while matters not so brought before the 
Revenue Officer are left to the ordinary law and 
the Civil Courts. Bebhamdut Missee v. Ramji 
Ram (1913) . . . 18 C. W. N. 466 

S. 106 — Scope of enquiry unde? — Title 

if can be dete? mined. A Revenue Officer in deciding 
disputes between rival proprietors under s. 106 
of the Bengal Tenancy Act is confined to the ques- 
tion of possession alone and is not competent to 
determine the question of title Padmalav v. Luhhi 
Rani) 12 G. W. N. 8, followed. Ram Chanbba 
Bhanja V. Nakdanahanda Gossaii^ (1913) 

18 C. W. N. 938 

— -SS. 106, 107 — Suit dismissed for default 

of plaintiff) after evidence of defendants taken and 
examinedrXpormal decree drawn up — Order of dis~ 
missal if appealable — Decision^' meaning of, if 
excludes dismissal for default. The decision of a 
Settlement Officer to which the force and effect of 
a decree of a Civil Court is given by s. 107 of the 
Bengal Tenancy Act, does not include an order of 
dismissal of a suit under s. 106 of the Act, for default, 
the word “ decision ” implying an adjudication on 


BENGAL TENANCY ACT (Vm OF im)— contd, 
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the merits. Where, in such a suit, the plaintiff 
being absent, the Court received the evidence of 
the defendants, expressed an opinion on the merits 
but ultimately made an order cf dismissal for default 
under r. 8 of 0. IX of the Civil Procedure Code : 
Held) that the order was, as it could only have been 
^ made, under r 8 of 0. I^. The Court should not 
have received the defendant’s evidence or examined 
the merits of the case That a formal decree 
which was unnecessarily drawn up did not alter 
the nature of the order which was not a decree 
and was not open to appeal. Paebati v. Toolshi 
Kapei (1913) . . . 18 C. W. N. 604 

S. Landlord and tenant f meaning 

of Nature of suit under the section — TJ sufructua? y 

mortgagee if a landloi'd—^S 158B — Go-sha? e? land- 
lords) who are — Usufructuary mortgagee of a portion 
from a co-sharer if a co-shaier landloid — Decree for 
rent obtained by such mortgagee how to be executed — 
Civil Procedure Code {Act V of 1908), 0. Ill, r. 11, 
if applies to such a decree — Revisional jumsdiction 
of the High Court, ci? cumstances warranting the 
exercise of. The petitioner was a usufructuary 
mortgagee from a co -sharer landlord who was 
interested m the property to the extent of one- 
fourth, the opposite parties being entitled to the 
remaining three-fouiths share. The petitioner as 
usufructuary mortgagee brought a suit for rent 
agamst the tenant under s. 148A of the Bengal 
Tenancy Act and joined the proprietors of the three- 
fourths share as also the mortgagor as parties 
defendants. The co -sharers did not enter appear- 
ance and the plaintiff obtained a decree for rent 
and apphed for execution under sub-s. {!) of s. 
158B of the Bengal Tenancy Act, whereupon the 
co-sharers appeared and objected that the execu- 
tion could not proceed under s. 158B. The objec- 
tion was overruled by the Court of first instance, 
but the lower Appellate Court directed the first 
Court to hold the sale not under sub-s (2) of s. 
158B of the Bengal Tenancy Act, but m accordance 
with the Code of" Civil Procedure : Held, that 
the term “ landlord ” means a person imme- 
I diately under whom a tenant holds, and the term 
“ tenant ” is defined to mean a person who holds 
land under another person and is or, but for a special 
contract, would be hable to pay rent for that land 
to that person, and a usufructuary mortgagee 
13 consequently a person immediately under whom 
a tenant holds and is m the position of a landlord 
and is entitled to sue for rent m his character as 
such. That the co-sharer landlords are the entire 
body of persons who are entitled to collect rent, 
and a usufructuary mortgagee from one of the 
proprietors is in the position of a co-sharer landlord 
within the meaning of s. 158B, sub-s. {!), cl. (e) of 
the Bengal Tenancy Act. That the plaintiff having 
sued for the recovery of what to his information 
was the whole arrear due, the suit was m essence 
a suit for rent due to all the co-sharers withm the 
mearung of s. 148A of the Bengal Tenancy Act, 
and the suit as framed was withm the scope of that 
section, and the decree should be executed under 

c2 
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BENGAL TENANCY ACT (Vm OF 1885)-conid 

S. 148A—Mncld. 

& 158B, sub-s (i), cl (e) of the Bengal Tenancy 
Act. That r. 14 of 0. XXXTV of the Civil Procedure 
Code had no application to the execution proceed- 
mgg in the piesent case That the result of the 
decision of the District Judge was that the Court 
of first instance had to proceed to sell the tenure 
m accoidance with the provisions of the Code of 
Civil Procedure which it had no jurisdiction to do 
and to lefuse to sell the tenure in accordance with 
s 158B of the Bengal Tenancy Act which it had 
jurisdiction to do and the circumstance that this 
result followed from an erroneous interpretation 
of the scope and requirements of ss 148Aand 158B 
of the Bengal Tenancy Act was cleaily no bar to 
the exercise of the revisional jurisdiction of the 
High Court Bbohmanand Nath Deb v. Hem 
Chandba Mite a (1914) . 18 C. W. N. 1016 

S. 153 — Suzi for rent hy lessee contested 

hy tenant — Denial of lessee's title — Appeal. Where 
the plaintiff claiming to have derived title under a 
lease fiom defendant No. 3, the landlord, sued the 
tenants on the land for rent, but the tenants 
contested his claito on the ground that the lease 
given to him by defendant No. 3 was invalid, 
though defendant No. 3 himself did not appeal or 
oppose plaintiff’s claim, and the lower Appellate 
Court sustained the tenants’ plea and dismissed 
the suit : Held by Jenkins, G J (agreeing with 
Bay, J., Coxe J., contra) > that the decree d^ecided 
a question relating to title to land or to some in- 
terest in land as between parties having conflicting 
claims thereto, within s. 153, Bengal Tenancy Act, 
and an appeal lay. Held per CoxE and Ray, JJ . — 
An ex parte decree for rent obtained by the plaintiff 
against defendants m a previous suit is res judicata 
in a subsequent rent-suit, unless the defendants 
can estabhsli that the relationship of landlord and 
tenant established by the decree ceased since the 
passing of the decree. Gaxjhar Ali v. Sameruddin 
Sheikh (1913) . . 18 C. W. N. 33 

— s. 158 — Tenant holding same land under 

separate leases of undivided shares fiom co-shaiers 
if may pioceed against co-sharers separately. An 
application under s. 158 of the Bengal Tenancy 
Act to determine the incidents of a tenancy cannot 
be made against persons who have only a portion 
of the proprietary interest m the land of the ten- 
ancy even when the tenant applicant appears to 
have taken separate leases from different landlords 
of their respective undivided interests therein. 
Habi Mohan Majxjmdab v. Sei Mohan Ghosh 
(1913) . . . . 18 C. W. N. 168 

ss. 160 (c), 167 — “ Protected interest ” — 

Plantation,''' meaning of—Boiog or hetel plan- 
tation, if ^'‘protested interest''' — Date of sale," 
meaning of. The word “ plantation ” is one of wide 
sigmficance and would include an assemblage of 
growing plants of any kmd that have been planted. 
As to whether or not a particular assemblage of 
plants comes within the policy of s. 160, cl. (c) of 
the Bengal Tenancy Act, ‘must be largely, if not 
exclusively, a question of fact. The lower Appel- 


BENGAL TENANCY ACT (Vm OP im)-contd. 
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late Couii} having held a “ hoiog " or betel planta- 
tion to be a plantation within the meaning of the 
section • Held, that it could not be said on the 
materials on the record that that Court’s determina- 
tion of the question was erroneous. Banko Be- 
HAEY Das V, Keishna Chandea Bhowmick 
(1913) . . . 18 C. W. N. 349 

S. 167 — Suit to annul incumbrance — 

Persons inteiested in incumbrance, if should be all 
made parties — Addition of parties on appeal — 
Prejudice — Notice of annulment — Seivice. In a 
suit for Jehas po'^session of certain mouzahs com- 
prised in a putni taluk purchased by the plaintiffs 
at an auction sale undei the deciee for rent obtained 
by the zammdar, the defendants, who with one N 
claimed to be durputnidars of the mouzahs in suit, 
having objected that N had not been joined as a 
party, the suit was dismissed by the subordinate 
Judge, inter aha, on the ground of non-joinder of N, 
but on the plaintiff’s application to the High Court 
at the hearing of their appeal from the decision of 
the Subordinate Judge, N was ordered to be made 
a party defendant to the suit which was remanded 
to the lower Court. N did not appeal against the 
decision of the High Court : Held, that N was not 
at any time a necessary party to the suit so far as 
the other defendants were concerned and they were 
not prejudiced by the fact that N was added as a 
defendant when the suit was in appeal and the 
omission to make an original defendant, did not 
make the suit bad for non -joinder as against the 
other defendants who were the appellants before 
the Privy Council. That the plamtiff having 
proved that the notices of annulment of incum- 
brances were served on the defendants in the manner 
prescribed for service of summons m the Civil 
Procedure Code, the notices w^ere duly served in 
accordance with Government Rules made in that 
behalf Ananba Copal Gossain v. Naeab 
Chandea Pal Chowdhtjei (1913) 

18 C. W. N. 259 

S. 169 (c) — Pent accrued due between 

the date of sale and confirmation thereof — Liability 
whethei 'judgment-debtor's or auction purchaser'^s — 
Liability of the suiplus sale-proceeds — Civil Pro- 
cedure Code {Act V of 1908), s 65. In view of the 
alteration m the law made by s 65 of the Civil 
Procedure Code of 1908, the liability of the suiplus 
sale-proceeds under s. 169 of the Bengal Tenancy 
Act IS limited to arrears accrued due up to the date 
of the sale and cannot be extended to an ears due 
up to the date of confirmation thereof Arrears 
accrued due between these dates cannot be re- 
covered from the judgment-debtor. Bejoy Ghand 
Mahtap V. Sashi Bhusan Bose (1913) 

18 C. W. N. 136 

S. 174 — Rent sale — Application to set 

aside sat by deposit — Deposit made by judgment- 
debtor a he instance of prior purchaser arid with 
money found by him — Subsequent withdrawal of 
application if to be allowed — Refund of money de^ 
posited and withdrawn, order for — Enforcement, as 
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BENGAL TENANCY ACT {VIII OF 1885)— 

S. 1T4 — condd 

decree for money. Where some of the judgment- 
debtors apphed under s. 174 of the Bengal Tenancy 
Act to set aside a sale for arrears of rent and also 
deposited the requisite amount in Court Reid) 
that the apphcation was in order as in fact made 
by the judgment-debtor though it was stated in 
a note appended thereto that the tenants had long 
before the sale transferred the holding to a stranger 
and that the money had been furnished by the pui- 
chaser. When, therefore, after the deposit, the 
judgment-debtors withdrew the application to 
set aside the sale with the consent of the decree- 
holder : Held, on the apphcation of the purchaser, 
that the Court should have set aside the sale 
The money deposited having been withdrawn by 
the judgment-debtors they were ordered to refund 
it in Court withm 7 days, and if they failed to do 
so, the lower Court was directed to execute the 
order as a decree and thus reahse the money. 
Nityanund Das v. Udai Naha'in Mondal (1913) 

18 C. W. N. 175 

^ SS. 174, 185 — Apphcation to set aside 

sale made after BO days — Allegation of fraud by 
which applicant kept from knowledge of sale — Ex- 
tension of time if may he given — Limitation Act 
(XV of s. 29, mb s. (1), cl. (b). A judg- 

ment' debtor applying to set aside a sale under 
B. 174 of the Bengal Tenancy Act cannot rely on s 
18 of the Limitation Act for an extension of the 
period of 30 days allowed for such an application 
on the ground that he had been kept from the 
knowledge of the sale by the fraud of the decree- 
holder. Radhashyam Kar V Dinabandhtt 
Biswas (1913) . . . 18 C. W, N. 31 

S.180(i) — Diara land, tenant holding — 

Reduction of rent upon diluviation, if may be claimed 
by him. A raiyat who holds diara land cannot, 
until he has acquired occupancy right in his hold- 
ing by twelve years’ continuous possession, demand 
a reduction of rent under cl (b) of sub-s (7) of s 
52 of the Bengal Tenancy Act “ Holding ” in 
sub-s. (i) of s 180 of the Act means the holding as 
the tenant received it from the landlord Jahander 
Baksh MuIliL v. Earn Lai Hazra, 14 C. W. N 470, 
referred to Srinisash Pro sad Singh v Ram 
Raj Tewary (1914) . 18 C. W. N. 598 

s, 188 — Suit by co-sharer landlord foi 
additional rent, if maintainable — Paities — Bight of, 
of suit. Where a co-sharer landlord brought a suit 
for arrears of rent and also for additional rent on 
the basis of a kabuliyat executed by the tenant in 
favour of the entire body of landlords agreeing to 
pay additional rent tor additional area, and made 
his co-sharers parties to the suit : Held, that the 
suit for additional rent was not maintainable, 
as it was not brought by all the landlords jointly 
under s 188 of the Bengal Tenancy Act. Held, 
also, that the existence of the stipulation in the 
kabuliyat about the payment of additional rent 
did not take the suit out of the Bengal Tenancy 
Act. Gopal Chandai v. Umesh Naiain, 1 L. B. 17 
Calc. 695, Baidyanath v. Him, 2 0» W. N. 44 . 


BENGAL TENANCY ACT (Vm OF lSS5)—concld. 
s. 188 — concld 

s c I. L. B. 25 Calc. 9-17, followed Gobindm 
Chandia v. Hamidullalh, 7 G. IT. A 670, dis- 
tmgmshed on the ground that theie was an 
entirely separate agreement between the tenant 
and the individual co-sharer landlord which did 
not exist in the present case. The entiie body 
of landlords must join as plaintiffs m a suit 
under s 188 of the Bengal Tenancy Act Jaiindia 
Nath V. Prasanna Kmnai, 15 C. If. N. 74, 
referred to Dwarka Dhakai v Mathu Lal 
Majtjmdar (1913) . . 18 C. W, N. 942 

SS. 195, cl. (e), 11, 12 and Y7—Putni, 

sale of, registered unde? the Act, but not recorded in 
zamindar's shensta under thePutni Begulation {VIII 
of 1819), s. 3 — Zemindar, if must recognise sale — 
Inconsistent provisions of statutes The Putni 
Regulation provides rules for the ahenation of the 
whole or a part of a putni taluk and these cannot 
be affected by anything in the Bengal Tenancy 
Act m view of s 195, cl. (c) of the latter Act The 
registration of a sale of the whole or a part of a 
putni tenure under s 12 of the Bengal Tenancy Act 
does not give the purchaser an interest in the land 
by force of ss 12 and 17 of the Act Shajztjddin 
V Mathura Mohan Saha (1913) 

18 C. W. N. 338 

Sch. m. Art. 3— 

See LfMiTATioN . I. L. R. 41 Calc. 52 

BEQUEST. 

^SeeWiLL . I. L. R. 88 Bom. 697 

BHAGDARI ACT (BOM. V OF 1862). 

See Contract Act (IX of 1872), s. 65 

I. L. R. 38 Bom. 249 

S. 3 — Bhag — Permanent tenancy of 

lands in existence prior to the passing of the Bhagdan 
Act {Bombay Act V of 1862) — Alienation by per- 
manent tenant — Death of the alienor — Intervention 
by Collector — Eviction of the alienee — Alienation by 
permanent tenant not null and void In a bhag a 
person, who claimed to be a permanent -tenant 
and who was found to be so prior to the passing 
of the Bhagdan Act (Bombay Act V of 1862), sold 
his permanent tenancy to the plaintiffs. After 
the death of the plaintiffs’ vendor, the Collector 
intervened under s 3 of the Bhagdari Act (Bom. 
Act V of 1862), removed the plaintiffs and placed 
the Bhagdar in possession. The plaintiffs having 
brought a suit against the Bhagdar to recover 
possession : Held, that s 3 of the Bhagdari Act 
(Bom Act V of 1862) was not apphcable and the 
alienation to plaintiffs was not null ^ and void, 
that where rights were found to have existed before 
the Bhagdari Act (Bom. Act V of 1862) in persons, 
not themselves Bhagdars or Natwadars, but the 
locus of whose rights fell within what were hhags or 
shares in the Bhagdari and Narwadari village, 
those rights never had been “ any portion of bhags 
or shares of Bhagdari or Narwadan village, etc.,” 
within the meaning of s 3, and, therefore, the pro- 
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BHA6DAEI ACT cBOM. V OF 1862) — conoid. I 

S 3 — conoid, I 

Mbitions against alienations contained in s 3 , 
had no applicability to that class of cases Veiti- ! 
EAS Naeahdas V Baj EL^eI (1914) 

I. L. R. 38 Bom. 679 

BHINNA^GOTRA SAPINDAS. 

See Hindu Law — Iniieeictance. 

L. R. 41 L A. 290 

BIHAR AND ORISSA. 

Government o! — 

See Public Peosecutok. 

1. L. R. 41 Calc. 425 

BILL OF LADING. 

mere possession of — 

See Cocaine . I. L. R. 41 Calc. 637 

BOARD OF REVENUE. 

instructions of — 

See Rioting . I. L. R. 41 Calc. 886 

BOMBAY ACT. 

1862— V. 

See Bhagdaei Act. 

1863—11. 

I L SuMMAEY Settlement Act, Bombay. 

1869— XIV. 

See Civil Couets Act, Bombay. 

1874^m. 

See HEEEEfiTAEY Oefices Act, Bombay. 

1879— V. 

See Land Revenue Code, Bombay. 

1879— VII. 

See Iekigation Act, Bombay. 

1879— XVII. 

See Dekkean AgeIcultubists' Relief 
Act. 

1880—1. 

See Khoti vSettlement Act. 

1888— HI. 

See Bombay Municipal Act. 

1888— VI. 

See Gujabat Taluedabs Act. 

1901— in. 

See Bombay Distbict Municipal Act. 


BOMBAY hO^— conoid. 

1906—1. 

See CouBT op Waeds Act, Bombay. 

1806— n. 

See Gujabat Taluedabs Amendment^ 
Act 

BOMBAY DISTRICT MUNICIPAL ACT (BOM, 
III OF 1901). 

— s. 66 — h ligation Act {Bom,. Act TII of 

187y] — Biainage cut — Diamage channel — Neglect 
of pjopei repays by local bodies — Mow of water 
acioss the load into plaintiffs' field — Damage — 
Liability of local bodies — Non-feasance — Neglect of 
highways. Where drainage water passing along 
a ceitain diamage cut owing to some default 
instead of flowing along the assigned channel 
flowed across the road into the plaintiffs’ field 
and caused damage to the plaintiffs and the 
damage was found to be due not to the authorized 
drainage work but to the neglect of the dramage 
channel which the Municipahty was bound to 

; repair. Heidi that the Municipality was hable 
to the plamtiffs in damages Per Cunarn : The 
exemption from liability of local bodies on the 
ground of non-feasance is confined to neglect* of 
highway's and does not apply to dramage works 
carried out by the local bodies for their conve- 
nience, which they are bound to maintain in a 
proper state of repairs so that they shall not be 
a nuisance to the neighbouring owners. Borough 
of Bathuisi v. MacphersoUt 4 App. Cas. 256, Muni’’ 
cipality of Pictou v. Geldert, [18^3} A. C. 524 f 
referred to. Dholka Town Municxpality v, 
Patel Desaibhai (1913) I. L. R. 38 Bom. 116 

ss. 92, 96 — Erection of a new building- — 

Application to Municipality for permission — Con- 
dition requiring the owner to keep ceitain space 
vacant fc/r widening street — Condition not valid. 
The plaintiff apphed to the Municipality for per- 
mission to rebuild her house. The Mumcipahty 
granted the permission on the condition, among 
others, that she should, m rebuilding the house, 
keep a specified space vacant and unbuilt upon 
for the mprovement of the street by widening it. 
The plaintiff disregarded the condition and built 
upon the specified space. Thereupon the Muni- 
cipality having threatened the demolition of the 
house, the plaintiff brought the present suit for an 
injunction restraining the Mumcipahty from doing 
so : Held, that under s 90 of the Bombay District 
Mumcipal Act (Bom. Act III of 1901) the Muni- 
oipahty was empowered to prescribe the location 
of the building in relation ‘‘to any street existing 
or projected as they think pioper,” whereas in the 
present case they had prescribed the location of 
the building in relation, not to tbe existing street, 
but to a street which might come into existence 
in the future. The object of the Mumcipahty 
m imposing the condition was not for the purposes 
of sanitation or ventilation but to get a set-back 
which could not be obtained under s 92 of the Act. 
If the condition of the permit were complied with. 
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BOMBAY DISTRICT MUNICIPAL ACT (BOM. 
in OF 1901) — concld 

S. d^—condd 

the plaintiff would have to give up or keep vacant 
or unproductive a considerable poition of her land 
and the Municipahty would have the opportunity 
of paying compensation for it at any time they 
might feel disposed to do so, which would be con- 
trary to the provisions of s. 92 which contemplates 
that when a set-back is determined upon compen- 
sation should be paid to the owner and that the 
plaintiff was entitled to an injunction as prayed. 
Q'ueen-Empress v Veeravimal, 1, L B. 16 Mad. 
280, referred to. Bai Batma v Randee- Muni- 
cipality (1914) . . L L. R. 38 Bom. 597 

■ SS. 113, 122 — Smt against Municipal- 

ity for re- instating a stone removed by it — Plaintiffs 
adverse possession — Municipality creature of the 
statute — Duties of Municipality — Municipal Dis- 
trict — Encroachment — Obstruction to safe and con- 
venient passage — Notice of removal — Justification 
by reference to statutory poweis. In a suit brought 
against a Mumcipality to restrain them from ob- 
structing the plaintiff m re-instating a stone which 
was imbedded m his ctla in its original position, 
the lower Appellate Court found that the stone 
had been in situ for twelve years, therefore the 
Municipality had no right to interfere with it as 
there had been adverse possession for the statutory 
period of the portion of the street occupied by the 
stone. On second appeal by the Mumcipajity, 
held, that the Municipality was the creature of the 
statute with duties, inter alia, to preserve the passage 
along pubhc streets. It mattered not for the 
Municipality whether the encroachment had been 
in existence for 12 years or more Under s 113 
of the District Mumcipal Act (Bom. Act III of 
1901) the Municipahty might, on proof that the 
encroachment objected to was an obstruction 
to the safe and convenient passage along a street, 
by written notice require the owner to remove it. 
Section 122 of the Act empowered the Municipahty 
to lemove the encroachment which might have 
been put up after the place had become a Municipal 
District In the prelent case the Municipality 
having failed to justify their action by reference 
to the said statutory powers, the decree was con- 
firmed. Dakore Town Municipauty v. Teavedi 
Anupeam (1913) . . I. L. K. 38 Bom. 15 

BOMBAY MUNICIPAIi ACT (BOM. m OF 

1888). 

■ SS. 289, 293 — Indian Railways Act {IX 

of 1890), s. 7 — Public streets — Vesting of public 
streets in Municipality — Laying railway lines under 
statutes y authority over such sheets — Land acqui- 
sition Act {I of 1S94), s 7 — Proceedings under Land 
Acquisition Act unnecessary in case of such streets 
The Great Indian Peninsula Railway, in construct- 
ing a line of railway known as the Harbour 
Branch Railway in the Island of Bombay, 
laid down the lines of rails in a level-crossing 
across a public street known as Sewri-Koliwada 
Road, vested in the Municipal Corporation of 


BOMBAY MUNICIPAL ACT (BOM. m OP 
1888) — concld, 

s. 289 — concld. 

Bombay under s. 289 of the City of Bombay 
Municipal Act, without permission granted by 
the Mumcipal Corporation The Municipal Cor- 
poration sued to obtain a declaration that the Rail- 
way Company could not lawfully maintam them 
lines of railway across the street in question with- 
out either obtaimng permission granted by the Cor- 
poration and confirmed by rhe Government under 
s 293 of the City of Bombay Municipal Act or 
acquiring the land requmed for the level-crossing 
under the Land Acquisition Act, 1894 , Held, 
that the statutory authority under s. 7 of the 
Indian Railways Act was established and that the 
application of s 293 of the City of Bombay Muni- 
cipal Act was excluded by the words “ notwith- 
standing anything in any other enactment for the 
time being in force” in the first mentiored section. 
Held, further, that where a railway company 
wished to lay a line of railway upon and across a 
street it was neither necessary nor appropriate to 
proceed under the Land Acquisition Act for the 
acquisitoin of the land, because if the Government 
under s. 7 of the Act uere to direct the Collector 
to take order for the acquisition oi the land he 
would make his award and take possession and 
the land would then vest absolutely in Government 
for the railway company free from incumbrances 
and would then cease to be a portion of the street 
and the railway company would be unable to exer- 
cise the power given to it of constructmg the rail- 
ways upon and across the ‘‘ street.” Held, further, 
that the effect of section 289 of the City of Bombay 
Municipal Act vestmg all pubhc streets, pavements, 
stones and other materials in the (Corporation, 
and under the control of the Commissioner was 
only to vest m that body such property as was 
necessary for the control, protection and main- 
tenance of the street as a highway for pubhc use. 
G. I P. Railway Company v Municipal Coe- 
POEATION OP THE ClTY OP BOMBAY (1914) 

I. L. R. 38 Bom. 565 

BOND. 

See Civil Peooeduee Code (Act XIV 
OP 1882), s. 269 . 1. L. R. 37 Mad. 17 

See Ceiminal Pboceduee Code (Act Y 
OP 1898), s. 125. 

I. L. R. 37 Mad. 125 

See Limitation Act (IX op 1908), Soh I, 
Aets. 116, 66, s 19. 

I. L. R. 38 Bom. 177 

BREACH OF CONTRACT. 

to deliver goods at a particular 

time — 

See CoNTEACT Act (IX op 1872), ss. 39 

55, 63, 73 . I. L. R. 37 Mad. 412 

BUILDING. 

See Bombay Disteict Municipal Act 
(Bom. Act III op 1901), ss. 92, 96. 

I. L. R. 38 Bom. 597 
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BUILDING— co?ic7c?. 

Iby co-owner — 

See Temporaby Injfnction- 

I. L. R. 41 Calc. 436 

BUNDELKHAND ALIENATION OF LAND 
ACT (II OF 1903). 

S. 9 — Mortgage — Suit foi foreclosure — 

Plea of defendants that they weie members of an 
agricultural tribe — Peference to Collector — Effect of 
Collector's finding in the negative In a suit for 
foreclosure of a mortgage against two sets of de- 
fendants, both sets pleaded that they were members 
of an agricultural tribe to whom the pi o visions of 
the Bundelkhand Alienation of Land Act, 1903, 
applied, and a reference was accoidmgly made 
to the Collector under s. 9 (3) of that Act The 
Collector took action undei the Act with regard 
to one set of defandants, but as to the other set 
decided that they were not members of an agricul- 
tural tube Held, that this finding left the Civil 
Court no option but to continue the proceedings 
before it independently of the provisions of the 
Bundelkhand Alienation of Land Act, 1903. 
Govikd Rao V Kamta Prasad (1914) 

I. L. R. 86 All. 376 

BURDEN OF PROOF. 

See HiNDir Law— Legal Necessity. 

I. L. R. 86 All. 187 

See Mahomedan Law — Divorce. 

I. L. R. 36 AU. 468 

See Mahomed AN Law — Pre-emption. 

I. L. R. 88 Bom. 183 

Mortgage . L L. R. 36 All. 478 
See Pre-emption I. L. R. 36 All. 464 

BURMESE LAW. 

— Inheritance — Sisters in 

trade living apart from, and independent of, their 
father — Succession of Elder sister to property of 
younger sisters in pnonty to father The appellant 
was the eldest, and the survivor, of three sisters, 
daughters of the respondent They traded m 
cocoanuts m the Municipal market in Rangoon, 
and hved together apart from, and quite inde- 
pendently of, their father : Held (reversing the 
decision of the Cheif Court of Lower Burma), that, 
by the Burmese Buddhist Law, and irrespective 
of any question of partnership between them, the 
appellant succeeded to the property of her sisters 
in preference to the respondent. The balance of 
the authority of the Dhammathats, pre-eminent 
among which is the Manu Kyay, is upon the side 
of the brothers and sisters of a deceased person 
being preferred to the parent. Ma Nhin Bwin v. 
U Shwe Gone (1914) . 1. L. R. 41 Calc. 887 

BUSTEE LAND. 

See Land Acquisition. 

I. L. R. 41 Calc. 967 


BUSTEE hkm-concld, 

1. . — Notice on owners 

to carry out improtemenis thereon — “ Owner sf^ 
meaning of — Co-sebait during turn of management 
of debuiiur property and coUtciion of rents and profits 
by another sehait — Liability of sehait not in receipt 
of rents and profits — Previous convictions — Calcutta 
Municipal Act {Ben HI of 1899), ss. 3 (32), 408, 
575. Where debuttur property is managed accoid- 
ing to a settled scheme by the co-sebaits m rotation 
and the rents and profits collected, for the time 
being, by the persons enjoining their turn, a scbait 
out of turn is not an “ owner within the mean- 
ing of s 3 (32) of the Calcutta Mumcipal Act 
nor m any other sense, and is not liable to cairy out 
a requisition under s 408 of the Act A sehait is 
not an ownei but only a manager for the deity. 
Ratnendba Lal Mitter V Corporation oe Cal- 
cutta (1913) . . I. L. R. 41 Calc. 104 

2. Lease of same by 

owner to others — Sub -lease by latter — Bequisition 
on owners to carry out improvements — Application 
by him to Chief Judge, only against his lessee — 
‘‘ Occupier N meaning of — Obstruction by sub- 
tenants in actual occupation— Discharge of owner 
from liability — Previous conviction of owner — Cal- 
cutta Municipal Act (Beng. Ill of 1899), ss. 3 (30), 
408, 575, 622 The owner of a bustee, who has 
leased it out to others and is thereafter served with 
a notice under s. 408 of the Calcutta Municipal Act, 
to carry out certain bustee improvements, is 
discharged from obligation where he has proceeded 
and obtained an order under s 622 against his 
lessee only and is prevented by the sub-tenants of 
the latter, actually in occupation, from executing 
the required improvements Semhle . The lessee 
may take action under s. 622 against his tenants 
in the event of then proving refractory, and he 
can, on failure to do so, be himself proceeded 
against under ss. 574 and 675 of the Act. Benodb 
Lal Ghose v. Corporation oe Calcutta (1913) 

I. L. R. 41 Calc. 164 


c 

CALCUTTA MUNICIPAL ACT (BENG. m OF 
1899). 

ss. 3 (30), 408, 576, 622— 

See Bustee land 

I. X. R. 41 Calc. 164 

ss. 3 (32), 408, 575- 

See Bustee land. 

I. L. R. 41 Calc. 104 

s. 567 (c), (cZ)— 

See Land Acquisition 

I. L. R. 41 Calc. 967 

CALCUTTA POLICE ACT (BENG. IV OF 1866). 

s. 18 B, cl. (c) — Police officer being in 

ossession of money when on duty — Contravention of 



( 49 ) 


DIGEST OF CASES. 


( so ) 


CALCUTTA POLICE ACT (BENG. IV. OP 1866) 

— contd 

S. 13 B, — concld. 

order of Commissionei of Police — 0) dei coiiti avened, 
necessity of poof of — Plea of guilty, qualified 
The petitioner was placed on his trial under s 
13B., cl. (c), of Beng. Act IV of 1866 for being, 
while on duty, in possession of annas four, con- 
trary to an order of the Commissioner of Police 
Aftei the examination of one witness the peti- 
tioner pleaded guilty to having the money in his 
possession. He, however, stated before the 
Magistrate that at the time in question he was 
not on duty, but engaged in the private business 
of a police officer and also that he had been on 
duty the previous night The Magistiate con- 
victed the accused on this plea of guilty The 
order, the contravention of which was the subject- 
matter of the prosecution, was not proved * Held, 
that a copy of the Government order or an ex- 
tract therefrom or a leference thereto should 
have been placed on the record That the peti- 
tioner’s plea of guilty was to be looked upon merely 
as an admission of the fact that he had at the 
time in question the sum found upon his person. 
The High Court set aside the conviction and sen- 
tence and directed a retrial by a new Magistrate 
Oaya Bay v. Empeeoe 1914 18 C. W. N. 1273 

CALCUTTA PORT ACT (BENG. IX OF 1890). 
s. 91. 

See Carriees . I. L. R. 41 Calc. 703 
CANCELLATION OF DEED. 

^ — suit for — 

See Paedanashin Lady. 

I. L. R. 36 All. 81 

CANTONMENTS ACT (ID OP 1880). 

- - ' S. 22 — Limitation Act {IX of 1908), 

Art 62 — Taxes levied by cantonment authorities — 
Payment under potest — Jurisdiction of Civil Courts 
to enteitain suit for recoueiy of payment — ..455655- 
ment on the annual letting value — Payment by 
■cheque — Limitation nins from the date of the re- 
ceipt of the money by the payee Civil Courts 
have jurisdiction to entertain a suit to lecover 
the amount of taxes levied by the cantonment 
authorities and paid under protest on the ground 
that the assessment was illegal. This may be the 
ease both when a serious demand requiring very 
attentive consideration had been made on the 
plaintiffs and reasonable time has not been given 
to the latter to take advice on the subject and when , 
the cantonment authorities have wholly disre- 
garded the basis on which the rate should have ! 
been assessed, by assessing the rate upon the gross 
income of the plaintiffs. Kasandas y Anldeshvai, 

1. Ij R 26 Bom. 204, follow^ed In assessing a 
tax based on the annual Jettmg value of premises, 
^it IS lUegal to take the annual mcome derived 
from the premises as the basis of calculation. 
In case of payment by a cheque, limitation runs 
not from the date of the delivery of the cheque, I 


CANTONMENTS ACT (IH OP im)-~concld, 
S 212— concld. 

but from the date of the receipt of the money 
by the payee. Secretary oe State for India v. 
Major Hughes (1913) . 1. L. R. 38 Bom. 293 

CARRIAGE OF GOODS. 

See Contract . I. L. R. 41 Calc. 670 

CARRIERS. 

1 . — Loss of goods — 

Undeclaied luggage- — Camers Act {III of 1865), 
55 3, 4, 8, 9. — Xeghgence of cainei oi hs agent — 
Liability. Where loss of or damage to goods 
was caused by neghgence or criminal act of the 
earner or any of his agents or servants, the carrier 
is liable for the loss although the value and de- 
scription of the goods were not declared nor was a 
higher charge paid for them. Cahill v. The London 
N oith-W estern Railway, 13 C. B. N. S. 818, Gieat 
N 01 them Railway Company v. Shepliaid, 8 Exch. 
30, David Keays v Belfast Railway Company, 9H. 
L. Cas 556, Shaih RoheemuUa v Palmei, Ooiyton^s 
Rep. 133, referred to. Velayat Hossein v. Bengal 
and North-Western Railway Co, I. L. R. 36 Calc. 
819, distmgmshed S 9 of the Carriers Act clearly 
shows that the onus of provmg negligence is not 
upon the plaintiff. Sheobarut Ram v Bengal 
and Notth-W estern Railway Company, 16 C. W. H. 
766, distinguished. India General Naviga- 
tion AND Railway Co., Ld v. Gopal Chandra 
Guin (1913) . . . 1. L. R. 41 Calc. 80 

2, Convei sion-Mis- 

delivery of goods — Notice of arrival — Delivery 
Older — Unauthoiised act — Reasonable conduct — 
Consignee, duty of, regarding delivery — Calcutta 
Poit Act {Beng IX of 1890), s 91 The plaintiff, 
Noel Wilham Freeman, shipped goods from 
London to Calcutta under a bill of lading which 
provided that the goods were “to be dehvered 
at the Port of Calcufta unto Mr N. W, Freeman 
or his assigns,” and in which the consignee’s 
name and addiess were stated as “ N W Freeman, 
Calcutta ” The consignee took no steps legarding 
delivery of the goods on aiiival, and the defendant 
company after landing^^the goods handed them 
ovei, in the usual course, to the Poit Commissioners 
The defendant company thereafter posted a notice 
of arrival addiessed to “ N. W Freeman, Esq , 
Calcutta,” which was dehvered by the post office 
to one Nigel W Freeman. The latter through Ins 
agent gave a letter of indemnity to the defendant 
company, and the agent, without production of the 
bill of lading, obtained from the defendant com- 
pany a delivery order on the Port Commissioners 
for the goods, and wrongfully took delivery of 
the same When communicated with, Nigel W. 
Freeman returned most of the goods in a damaged 
and deteriorated condition to the plaintiff. In a 
suit by the owner consignee against the shipping 
company for damages for misdelivery * — Held, 
that the defendant company had not done an 
unauthorised act in issuing the notice of arrival or 
the delivery Older, and that they had acted m a 
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CAREIERS — condd, 

reasonable and proper manner. Hwd v JBott, 
L.n 9 Ex 56, and The Eteitin, U P D 142, dis- 
tinguished Heugh v London and. 2s orth-W estei n 
My Co., L. P 5 E't, 61, referred to It is the duty 
of the consignee to asceitam when the goods will 
arrive and to be ready to take delivery Free- 
P. & 0 S. N.^Co., Ld (1913) 

L L. R. 41 Calc. 703 

CARRIERS ACT (III OF 1865). 

ss. 3, 4, 8, 9. 

See Carriers . I. L. R. 41 Calc. 80 

CAUSE OF ACTION. 

See Civil Procedure Code (1908), s 20(c) 

I. L. R. 36 All. 563 

See Cr^'iL Procedure Code (1908), 0. II, 

R. 2 . . I. L. R. 36 Ail. 560 

See LiMiTATio:sr Act (IX oe 1908), Sch. 
I, Art 120 . I. L. R. 36 AU. 492 

/See Practice . L. R. 41 I. A. 142 


CERTIFICATE OF SUCCESSION. 

See SuccEssioiT Certificate Act (VII of 
1889), s 4 . I. li. R. 36 AU. 21, 380 

See Succession Certifipate Act, 1889, 

ss 16, 18 . I. L. R. 36 AU. 423 

CESS ACT (BENG. IX OF 1880). 

s. 95 — Returns filed by certificated 

guardian of minor, if admissible in favour of minor 
— Authonsed agent.'’ A road cess return filed on 
behalf of a minor by his certificated guardian is 
not admissible in favour of the minor. The 
words m s. 93 of the Road and Pubhc 
Works Cess Act requinng returns filed under the 
Act to bear the signature and address of the person 
or his authorised agent are directory only, and the 
fact that the certificated guardian was not the 
authoiised agent of the minor does not make the 
returns admissible in his favour Rajani Bala 
Dasi V. Bhaja Hari Koley (1914) 

18 C. W. N. 1076 

CESTUI QUE TRUST. 

See Trust . . I. L. R. 41 Calo. 19 


misjoinder of — 

See CIrviL Procedure Code (1908), 

0. II, E. 5 . I. L. R. 38 Bom. 120 

Separate Cause of Action 

— Coni? act — Intention — Civil Procedure Code (Act 
F, 1908), 0. 11, r. 2, scope of — Presidency Small 
Cause Courts Act {XV of 1882), s. 69, — Damage 
suit for. A contract by indent provided for the 
supply of goods by two monthly shipments, clause 
13 of the contract being as follows : “ This indent is 
to be deemed and construed as a separate contract 
in respect of each item and instalment of goods 
and your rights and habilities and ours respectively 
shall be the same as though a separate indent 
has been made out and signed in respect of each 
instalment ” The purchaser havmg failed to 
take delivery or pay for the goods m respect of 
the two shipments, the vendor brought two sep- 
arate suits in the Calcutta Small Cause Court 
for re-sale damages, one in respect of each ship- 
ment: Held, that in vi^ of the intention ex- 
pressed m clause 13, the plamtifi was entitled to 
bring a separate suit for damages m respect of 
each shipment Vollart v, Sab'ju Saheb, I.L.JR. 
19 Mad. 304, followed. Sesha Ayyar v. Krishna 
Ayyangm, 1. L. R. 24 Mad. 96, Yashvant v. Vithal, 
I, L. R 21 Bom. 267, Umed Dholchand v. Pir 
Saheb J iva Miya, I. L. R. 7 Bom. 134, Pramnda 
Dasi V. Lahhinarain Mitter, I L R 12 Calc. 60, 
referred to. Anderson Wnghi & Co y Kalagaila 
Surpnarain, L L. R. 12 Calc. 339, and Duncan 
Brothers <h Co. v Jeeimull Chreedharee Lall, I L. R. 
19 Calo. 372, distmguished Manual & Co. v. 
Fazul Ellapie (1914) . I. L. R. 41 Calc. 825 

CERTIFICATE OP REGISTRY. 

See Coasting-Vessels Act, ss. 4, 7, 

AND 13 . I. L. R. 38 Bom. Ill 


CEYLON CIVIL PROCEDURE CODE (ORDI- 
NANCE II OF 1889). 

s. 34— 

See Practice — Cause of Action. 

L. R. 41 I. A. 142 

CHARGE. 


See Absence of Charge 

See Dacoity . I. L. R. 41 Calc. 359 

'See Transfer of Property Act (IV of 
1882), ss. 58. 100. 

I. L. R. 36 All. 201 

— absence of — 


See Criminal Trespass. 

I. L. R. 41 Calc. 662 


— - — extinguishment of — 

See Transfer of Property Act (IV op 
1882), s. 101 . I. L, R. 38 Bom. 369 

necessity of — 

See Summary Trial. 

I. L. R. 41 Calc. 743 

1. Single head re- 

lating to three separate offences of the same hind — 
Defect — Duplicity o? Misjoinder — Prejudice— Cn^ 
minal Procedure Code (Act V of 1898), ss. 233, 234 
and 637. A single head of charge, i elating to 
three offences of the same kind, is defective for 
duplicity and not misjoinder : but a trial under 
such a charge is not bad unless tho accused has 
been prejudiced thereby. Suhrahmania Ayyar 
V. King-Empeior, I. L. R. 25 Mad. 61, referred to.- 
Musai Singh v. Emperor (1913) 

1. L. R. 41 Calc, 66 

2. — - — -- — — Misjoinder — 

Joinder of three charges under s. 409 with three 
undei s 477 A of the Penal Code — Legality of tnal — 
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CHARGE— 

Cnminal Procedure Code {Act V of 1898), ss 222 
(2), 233, 234. Section 222 (2) of the Criminal 
Procedure Code refers to cases of ciimmal breach 
of trust or dishonest misappropnation of money, 
and cannot be applied to a case under s 477A of 
the Penal Code Queen-Pmp7 ess v Mati Lai 
Lahiri, I. L. P, 26 Calc 560, referred to Sec- 
tion 233 of the Code must be strictly followed 
save where the law itseH provides an exception. 
A joinder of three charges under s 409 with three 
under s 477A of the Penal Code relating to diftcrent 
transactions is not warranted by any of the ex- 
ceptions provided m the Code, and is illegal 
Such a misjoinder is absolutely fatal to the trial. 
Kasi Vtswa 7 iaiha 7 i v Emperor, I L R. 30 Mad. 
328, and Suhalimama Ayyar v. K%ng~Emperor 
I. L E. 25 Mad 61, followed A series cf falsi- 
fications of accounts made to cover a single act 
of defalcation may be laid in one charge under s 
477A of the Penal Code, and does not constitute 
distinct offences meiely by leason of a plurahty 
of false entries intended to cover the same defal- 
cation, Raman Behari Das v Empeeob (1913) 
I. L. R. 41 Calc. 722 

3, — — — Fixed deposit — 

Competence of depositor to charge money on fixed 
deposit in a hank as security for a loan It is 
competent to a person who has money with a 
banking company on fixed deposit, with the assent 
of such company, if not without it, to assign to 
any person whom he pleases, either absolutely 
or by way of a charge, the debt due or about to 
become due to him from the banking company. 
Brandt's Sons <f? Co. v. Dunlop Bubbei Co., [190^5] 
A. C. 154, referred to. Agha Mahomed Jaffar 
Bindanim v. Koolsom Beehee, I, L. E. 25 Calc 9, 
distinguished. Ghe Peasad v. The Goeakhptib 
Bank, Limited (1914) . L L. R. 36 All. 507 

CHARGE TO JURY. 

See Peivy Council, peactice of. 

I. L. R. 41 Calc. 1023 

CHARTER ACT (24 & 25 VICT. C. 104). 

S.15— 


See SONTHAL Paeganas. 

I, L. R. 41 Calc. 876 

See Tempoeaey Injunction. 

I. L. R. 41 Calc. 436 

CHEQUE. 

payment by — 

See Limitation Act (IX op 1908), Sch. 1> 

Aet. 62 . I. L. R, 38 Bom. 293 


CHILD WITNESS. 

competency oS — 


See Appeal . I. L. R. 41 Calc. 406 j 


CHOTA NAGPUR TENANCY ACT (BENG. 
VI OF 1908). 

S. 85. — Settlement Office?, pioceeding 

for settlement of jai? lent in the course of preparation 
of reco? d-of~? ights — High Couit's powei of siiperin'' 
iendence over — Appeal to Conmnssione? — Siipeiin- 
tendenee of Board of Revenue — High Cou?is Act 
{24 d? 25 Vici, c. 104), s. 15. Although for the 
purposes of the application of the power of supenn- 
tendence of the High Court under s 15 of the 
Indian High Courts Act, it is not necessary that 
an appeal should he to the High Court in the 
very proceeding in which the power of superin- 
tendence is invoked, where, by statute, superin- 
tendence over a Revenue Officer m a particular 
matter is vested in the Board of Revenue, it w^ould 
he anomalous to hold that the Revenue Officer 
should be deemed even for the purposes of that 
particular proceeding a Court subordinate to the 
Appellate Jurisdiction of the High Court and so 
subject to its powers of superintendence. A 
proceeding in the Court of a Settlement Officer of 
Chota Nagpur under s 85 of the Chota Nagpur 
Tenancy Act for settlement of fair renc is not 
subject'^to the superintendence of the High Court 
under s 15 of the High Courts Act, as appeals^ 
from the orders of the Settlement Officer lie under 
statutory rules to the Commissioner, an officer 
not showm to be subordinate to the Appellate Juris- 
diction of the High Court Uma Chaean Mondol 
V. Midnapue Zemindaey Co. 

^ SS.—208, 211 {!)— Decree for rent 

against some only of legistered tenants — Exemption 
from sale of share of persons not represented in suit 
Decree if may be executed as rent decree against 
remaining share — Bengal Rent Recovery Act {Beng. 
VIII of 1860), sale under, nature of. If a claim 
has been allowed in respect of some interest m a 
tenure under sub-s {1) of s. 211 of the Chota 
Nagpur Tenancy Act, the decree cannot be 
cuted as a decree for rent under s. 208 of the 
Act. It IS open to the decree-holder to treat 
the decree as a decree for money and to execute 
it in the ordinary Civil Court. Madan Mohan 
Nath Sail v. Protap Uday Nath Sahi, 16 C. W N. 
1024, distinguished Where a decree for rent 
was obtained against persons who did not represent 
the entire tenure, the registered holder of a fourth 
share in it liaving been left out of the smt, and on 
the apphcation of the latter his share of the tenure 
was exempted from sale under s, 211, cl (1) of 
the Chota Nagpur Tenancy Act . Held, that the 
decree could not be executed as a rent decree 
undei s 208 of the Act as against the remaining 
three-fourths share of the tenure. The Beng ah 
Rent Recovery Act of 1865 contemplates the sale 
of an entire tenure. A decree obtamed against 
some only of the registered tenants cannot be 
executed as a decree for rent Chandea Nath 
Tewabi V Rbotap Udai Nath Sahi (1913) 

18 C. W. N. 176 


examination of, without affirma- 
tion — 


CHOWKIDAR’S CUSTODY. 

See Abeest by Pbivate Pekson. 

I. L. R. 41 Calc. Vr 


Sec Appeal 


I. L. R. 41 Calc. 406 
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€IRGUMSTANTIAL EVIDENCE. 

See ADanssiojsS and Concessions to 
Police Officers. 

I. L. R. 41 Calc. 601 

See Penal Code, s 380 

18 C. W. N. 1144 

CIVIL AND REVENUE COURTS. 

See Age A Tenancy Act (II of 1901), 
ss 95, 167 . 1. L. R. ,36 All. 48 

See Agfa Tenancy Act (II of 1901), 
s. 167, ScH. IV, GEOirp C, No 30. 

I. L. R. 36 AD. 55 

CIVIL CIRCULARS (1912). 

cl. 159— 

See Civil Peoceddee Code (Act V 
OF 1908), s 97 

I. L. R. 38 Bom. 331 

CIVIL COURTS ACT, BOMBAY (BOM. XIV OF 
1869). 

s. 16— 

See Land Acquisition Act (I of 1894), 
s. 54 . . I. L. R. 38 Bom. 33’? 

S. 32 — Civil Frocedure Code [Act V of 

2903), s. 37 — Decree — Court of Waids made 

'party after decree — Execution — Jurisdiction of the 
Court to execute its own decree The Court which 
passed the decree has jurisdiction to proceed 
with the execution notwithstanding that after 
the decree the Court of Wards has become a party 
to the execution proceeding Copal A pap v. 
Keshavrao Konhermo, I. L. R 38 Bom, 662 note, 
followed. Bandog Krishna v, Naesingeao 
(1914) , . . L L. R. 38 Bom. 662 

CIVIL PROCEDURE CODE (ACT VIII OF 1859). 
s. 69— 

See aSPEOiAL OE Second Appeal. 

I. L. R. S’? Mad. 443 

CIVIL PROCEDURE CODE (ACT XIV OF 1882). 
s. 13— 

See Hindu Law-Partition. 

L. R. 41 I. A. 24*? 

s. 19— 

See Jurisdiction . L. R, 41 1. A* 19'? 

■ S. 230 — Decree for land and mesne pro- 

fits in favour of a minor — Execution after 12 years, 
after decree for ascertaining mesne profits — Lirnita- 
iion^Limitation Act {IX of 19^8), s 6— Policy 
of Limitation Acts. The prohibition contained 
in Civil Procedure Code (Act V of 1908), s 48, viz 
that certain classes of decrees cannot he executed 
n,fter 12 years, applies even to the case of minors 
who are decree-holders Section 6 of the Limi- 
tation Act cannot be invoked to extend the period 
ns s. 6, Act X of 1908, is expressly hmited to cases 
where the limitation is provided for in the Limita- 


CIVIL PROCEDURE CODE (ACT XIV OF 1882)— 

contd. 

s 230 — concid 

tion Act itseK nor is there any law apait from 
s. 6 to the effect that minority is a ground of exemp- 
tion fiom the opeiation of the law oi limitation. 
3Iaw Sadashiv v. Visaji Raghunaih, I L R. 
16 Bom 536, not followed Jharidu v Mohan-Lal 
P R 480, followed English decisions on the 
policy of Limitation Acts lefened to Limitation 
being the result of Statute Law no exemption from 
it can be lecognised except what the Statute it- 
seK provides Under the old Civil Procedure 
Code (Act XIV of 1882) even where the deciee 
directed that mesne profits should be ascertained 
in execution, the apphcation for the ascertainment 
of mesne piofits was one in execution only, and not 
in suit , so that the limitation applic hlc for such 
an application was that applicable for execution 
applications An apphcation foi the ascertain- 
ment of mesne proffts directed by a decree under 
the old Civil Procedure Code, but made after 12 
yeais after decree, is baired by the Civil Procedure 
Code (Act XIV of 1882), s. 230. The new Civil 
Piocedure Code which directs an enquiry as to 
the mesne profits, before passing* a final decree is 
not applicable to such a case The effect to be 
given to a document and to the proceedings of a 
Court must be decided by the law in foice when the 
document was executed or the proceedings were 
passed Mutiah Chettiar v Ramaswami Ckettiar 
[Second Appeal No. 117 of 1911), followed. Apph- 
cant's mothei, as next friend of the applicant, 
obtained a decree in his favour for partition which 
was confirmed with certain modifications by the 
High Court on 3rd August 1897. The decree left 
the mesne profits subsequent to suit to be ascer- 
tained m execution The decree also declared as 
follows . — “ The plaintiff do recover, when collected, 
his one-thud share of such debts as have been or 
can he collected with due diligence out of the 
debts due to the family ” Various applications 
for execution of the decree were made by the 
appheant’s mother and she entered into a com- 
promise on 21st January 1900 with the judgment- 
debtors regarding all the matters mentioned m 
the decree and others and the Court passed on 
6th February 1903 a final decree m terms of the 
compromise Applicant became a major on 29th 
November 1909 and made the present execution 
apphcation for partition and ascertainment of 
mesne profits and outstandings on 1st November 
1910, repudiating the compromise on various 
grounds • Held, that the applications were barred 
by the 12 years’ rule of limitation, contained m 
Civil Procedure Code (Act XIV of 1882), s 230 
correspondmg to Civil Procedure Code (Act V of 
1908), s. 48. Ramana v, Babu (1914) 

I. L. R. 37 Mad. 186 

S. 232 — Benami purchase of decree by 

co-]udgment~debtor — Failure to execute if bars right 
to sue for contribution Where a co-judgment- 
dehtor purchases a rent decree, such a purchase 
IS equivalent to paymg off the decree, and the 
purchaser is entitled to bring a suit for contribu. 
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CIVIL PKOCEDDBE CODE (ACT XIV OP 1883) 

— con^d 

s 2Z2—comld. 

tion from the other judgment-debtors although ’ 
he tried to evade the piovisions of s. 232 of the i 
Code of Civil Procedure (Act XIV of 1882) by I 
tiymg to execute the deciee against them by a | 
benamidar. Ram Lal Mondal v. Khiroda 
Mohini Dasi (1913) . 18 C. W. N. 113 

- — S. 24:4 — If bais suit io set aside decree 

and 6ale as fiauduUnt Section 244 of Act XIV of 
1882 did not apply to a suit to set aside a deciee 
and sale theieunder on the giound that they had 
been obtained by fiaud Bhaiji Thakur v. 
Jharula Das (1914) . . 18 C. W. N. 1029 

ss. 244, 295 (c)— 

See Limitatiok. 

I. L. R. 41 Calc. 654 

— S. 257A — Decree — Satisfaction — Decree 

not cai lying inteiest — Mortgage ^passed in satis- 
faction of deci etal debt made payable m instalments — 
Intel est payable on failure io pay instalments — 
Covenant foi inieiest can he seveied from the covenant 
as to lep ayinentof principal — Agreement not void 
so fai as concerned principal. The plamtiff ob- 
tained a decree against the defendant for Rs. 800 
without interest, but with costs which amounted 
to Rs, 89-12-0. In satisfaction of the decretal 
debt and in consideration of a cash advance of 
Rs. 10-4-0, the defendant passed a mortgage-deed 
for Rs 900 m favour of the plaintifi The amount 
of Rs. 900 was repayable in nine annual instal- 
ments of Rs 100 each On failure to pay any 
one instalment interest was to be charged at the 
rate of IJ per cent, per mensem ; and the whole 
amount became payable on failure to pay any two 
instalments. None of the instalments having 
been paid, the plamtif sued to recover Rs. 900 
piincipal and Rs. 900 as interest. The lower 
Courts held that the mortgage-deed contravened 
the provisions of section 257A of the Civil Procedure 
Code (Act XIV of 1882), but they passed a deciee 
for Rs 900 in pTaintiS’s favour, as the covenant to 
pay interest was quite distinct and severable from 
the covenant to pay principal The defendant 
havmg appealed . Held, confirming the decree, 
that the primary and mam agreement was to pay 
a sum of money which was not in excess of the 
decretal amount, and that it was only on failure 
to fulfil that agreement that mterest was to be 
charged, that is, it was only somethmg which came 
into operation when there was a breach of the 
agieement; and that the primary agreement 
was therefore not void under s. 2o7A of the Civil 
Procedure Code, 1882. Bhagchand v. Hadhakisan, 

L L. B. 28 Bom 62, followed. Chatrtt v. Kondaji 
V iTHAL (1913) . . I, L. R. 38 Bom. 219 

ss. 268, 278, 283 — Civil Piocedure 

Code {Act Y of 1908), Ordet XXI, rules S8 and 
63 — Tiansfer of Propeity Act {IV of 1882), s. 132, 
illustration {i ) — Decree — Execution — Garnishee — 
Attachment of debt — Objections by gaimshee un- 
successful — Pw chase by judgment-creditor — Suit 


CIVIL PROCEDURE COCE (ACT XIV OP 1882) 

contd 

S. 2BS~concld 

by piuchaser against gai nibhee—Ganii^hee can- 
not uiise the same defence — Suit by garnishee^ 

period of one yeai fwni the date of adverse ordei 

Equity of cro^s debt — Setting up imthout payment 
of Comt-fee — Garnished s light of set-off — Prompt 
decision — Gaimshee iiustee foi the judgment-debtoi . 

A brought a suit against B and in execution of 
the decree attached a debt alleged to be due to B 
by T under s 268 of the Cml Procedure Code 
(Act XIV of 1882). T's objection to the attach- 
ment having failed, A applied for the sale of the 
debt and havmg purchased it himself at the Court 
sale bi ought a suit against T, the garnishee, for 
the recovery of the debt Gaimshee having set 
up the same facts in defence as he had set up when 
he unsuccessfully objected to the attachment: 
Held, that the eqmty arising from the cross debt 
could be set up by the defendant without payment 
of Court-fee as on a counter claim, that if a cross 
debt were due to a gaimshee, there should be a 
right of set- oft in his favour. Held, however, that 
it was not open to the garnishee to plead a defence 
which had already, in an execution inquiry, bden 
unsuccessful, except in a suit instituted within one 
year from the date of the adverse order, that the 
property attached could be regarded as property 
in the possession of the garnishee in trust for the 
judgment-debtor, and, theiefore, could be attached. 
Held, further, that a garnishee’s claims and ob- 
jections should be decided as promptly as other 
objections to the attachment. Chidamhaia Patter 
V. Bamsawamy Patter, I. L B. 27 Mad 67, followed. 
Bambutty Kooer v. Kamessur Pershad, 22 W B 36^ 
not followed. Tayaballi Gulam Htjsein v. 
Atmaram Sakharam (1914) 

1. L. R. 38 Bom. 63X. 

. s. 269 — Buie framed under — Binding' 

until rules made under new Civil Piocedure Code 

Bond given undei lules deemed io be given by order 
of Couit, stamp of — Otherwise provided for by the 
Court Fees AeV — Court Fees Act {VII of 1870), 
Sch. II, Alt 6-~Siamp Act {II of 1899), Sch I, 
Art. 15. Until rules are framed by the High 
Court under the new Cml Procedure Code (Act 
V of 1908), the rules mad© by Government under 
section 269 of the old Civil Procedure Code (Act 
XIV of 1882) are m force, though they may be 
inconsistent with Order XXI, rule 43 of the first 
schedule to the new^ Civil Procedure Code A 
bond given in pursuance of the rules made under 
powder conferred by a section of the Code must be 
deemed to be given in pursuance of an order made 
by a Cotiit under a section of Civil Procedure 
Code and is consequently “ otherwise provided 
for by the Court Rees Act” (see Schedule II, 
Article 6, Court Fees Act VII of 1870, and Schedule 
I, Article 15, of the Indian Stamp Act II of 1899). 
The stamp is an cight-anna stamp under the 
Court Fees Act. Be The District Munsif oe 
TmxjvALLHB (1914) . . I. L. R. 37 Mad. 17 

ss. 367, 368 — ■ Plaintijf^s duty to bring 

proper i epreseniative of deceased defendant on re- 
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Cim PEOCEDUEE CODE (ACT XIV OF 1882) 

— C(^ntd 

— S. Z^'l—concU. 

^ord — Decree against wrong person — Suit against 
piopei paity hosed on judgment , tf lies — Limitation* 
Wli6n a defendant dies it is for the plainti:ff to 
choose against whom he purposes to proceed, 
and if some one else with an adverse claim to the 
nominee wishes to be made the representative, 
he should be added as a party. The provisions 
of sec, 367 of Act XIV of 1882 apphed only m the 
case of the death of the plaintiff and had no apph- 
•cation to the case of the death of a defendant. 
Hameshwab Singh Bahadur v Jaisteshwabi Ba- 
HooASiN (1913) . . 18 C. W. N. 129 

SS. 373 and 375A — Execution of decree 

— Procedure — Leave to withdraw with permission to 
make a fresh application not permissible with regard 
to ^proceedings after decree. Held, that the provi- 
sions of Chapter XXH of the Code of Civil Proce- 
dure (1882), which allowed withdrawal of a suit 
with permission to brmg a fresh suit, did not apply 
to any application subsequent to the decree, and 
did not permit the withdrawal of an apphcation 
for execution with permission to make a fresh 
application. Mata Paxat v. Beni Madho (1914) 
I. L. R. 36 AU. 172 

s. 424- 

Bee Civil Procedure Code (Act V oe 
1908), s 80 . I. B. R. 37 Mad. 113 

S. 522 — Decieemade in confirmation 

of an awaid of arbitiatots, appeal if lies on the 
giQund of invalidity of awa,id — Art 158 of 8ch. 
II of the Limitation Act (XV of 1877). There is 
no appeal against a decree made under s. 622, Civil 
Procedure Code, in confirmation of an award of 
arbitrators even when that decree is assailed on 
the ground that there was no award vahd in law. 
Ghulam Khan v. Muhammad Hassan, I. L. R. 
29 Calc. 167 ‘ s. c. 6 0. W. N. 226, followed. The 
•decision of the Judicial Committee in Harnaiam 
Bingh v. Bhagwant Kuar, I. L. B. 13 All. 300, 
cannot be treated as in any way m conflict with 
the later decision of the Judicial Committee m 
the case of Ghulam Khan v Muhammed Hassan, 
I. L. B. 29 Cal. 167 ' s. c 6 C. W.N. 226, inasmuch 
as in the former case no question as to the com- 
petency of the appeal was raised either before the 
-Judicial Committee or in the High Court Where 
no application to set aside the award was made 
to the lower Court withm the period of hmitation 
prescribed by Art. 158 of the limitation Act by the 
guardian ad Utem of the appellant who was a 
minor at the time : Held, that the appellant could 
not be allowed to invite the High Court to interfere 
with the decree in the exercise of its revisional 
^jurisdiction even on the ground that the reference 
to arbitration was made with the concurrence of a 
person who had no authonty to act on behalf of 
the guardian of the appellant and that the award 
had therefore no existence m the eye of the law. 
Burta Harain Jha V. Banwari Jha (1912) 

18 C. W. N. 626 


OP CASES. ( 60 ) 

CIVIL PROCEDURE CODE (ACT XIV OF 1882) 

— concld. 

s. 668— 

See Will . . I. L. R. 36 All. 93 

Admission of evidence to 

impeach witnesses ciedii — Oppoitunity to he given for 
explanation Where on appeal the Appellate Court 
admitted fresh evidence to prove that on a date 
on which a witness deposed to having attested 
the will he was elsewhere and could not have 
attended on the testator and the witness, who 
had not been asked anything in the original Court 
on this point, and whose evidence was otherwise 
unimpeachable, was disbelieved by the Appellate 
Court without being given an opportunity to 
offer any explanation of the matter by the Appel- 
late Court : Held, that the procedure was ille- 
gal and no witness, whatever bis standing, would 
be safe from adverse judicial comment under 
such procedure. Jagrani Koer v. Kuar Durga 
Parsad (1913) . . . 18 C. W. N. 621 

s. 684— 

See Special or Second Appeal. 

1. L. R. 37 Mad. 443 

SS. 629, 630 — Application foi review 

granted if reopens whole case or only the special 
questions found wrongly decided — Final decree, ap- 
peal against — Grounds on which order foi review may 
he questioned. When an application for review 
is granted and the case re-heard, m an appeal against 
the final decree the propriety of the order where 
by the review was granted can be challenged on 
the ground specified m sec. 629 of the Code of Civil 
Procedure. When no such ground can be made 
out, but the order is sought to be challenged on 
the ground that it was made without jurisdiction, 
the proper course for the aggrieved party is to 
move the High Court m revision. When an appli- 
cation for review has been granted, the Court is 
not restricted at the re-hearmg to a consideration 
of that question alone which has been argued 
upon the rule for review and found to have been 
erroneously decided. The whole case is re-opened 
unless the Court directs under the latter part of 
s. 630 that the case is to be heard only upon special 
points. What was intended to be decided m 
Dhuromdhar Sen v. The Agra Bank, I. L. B. 
5 Calc. 86, was that it was competent to the Court 
in its discretion to refuse to entertain at the re- 
hearing a question which had not been placed be- 
fore the Court when the review was granted. 
Hurro Chunder Chuckrahurtty v. Bam Kissore 
Chuckrahurtty, W. B. {1864) 142, By')nath Sahoy 
V. Wuzeer Narain, 24 W. B. 427, explained. Sainal 
Ban Ohhod v. Dyllav Dvarka, 10 Bom. H. C. 360, 
Emperor v. Naryan Baghunath Patki, I. L. B. 32 
Bom. Ill, Hurhans Sahye v. Thakoor Purshad, 
I. L. B. 9 Calc. 209, referred to. Sadabuddin 
V. Ekramuddin (1913) . . 18 C. W. N. 22 

CIVIL PROCEDURE CODE (ACT V OF 1908), 

I SS. 2 {2), 47— 

See Appeal . I. L. R. 41 Calc. 160 
' See Decree . I. L. R. 37 Mad. 29 
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ss. 2, 47, 151; 0. XXXIV, r. 6— 

^ee Appeal . I. L. R. 41 Calc. 418 

ss. 2, 97, 0. XXVI, rr. 11, 12 (2)— 

DeJcJchan Agncxdturists^ Relief Act {XVII of 1879)— 
Redemption suit — Direction to a Commissioner to 
take account — The direction not a preliminary deti ee» 
In a redemption suit tried under the provisions of 
the Dekkhan Agncultunsts’ Relief Act {XVII of 
1879), the first Court, on the 15th August 1910, 
referred the taking of the account to a Commissioner 
and on the 30th August 1910 passed a decree for 
the plaintiffs for possession free froLn incumbrances, 
the defendants having received profits for 25 
years after the debt had been paid off. One of 
the defendants having appealed on the 10th October 
1910, the Appellate Court dismissed the appeal as 
time-barred on a prehmmary objection taken by 
the plamtiff-respondents, namely, that the period 
of 30 days for the appeal ran from the date when 
the Court issued the commission to the Commis- 
sioner on the 15th August 1910 because the issue 
of condmission constituted a preliminary decree 
withm the definition of s. 2 of the Civil Procedure 
Code (Act V of 1908) The defendant having 
appealed to the High Court . Held, reversing 
the decree of the Appellate Court and remanding 
the case for disposal on the merits, that there 
was nothing m the Civil Procedure Code (Act V 
of 1908) which prevented the Appellate Court from 
entertaining the appeal inasmuch as there was not 
a prehmmary decree within the meamng of s. 97 
of the Code, that m applying the definition of the 
decree contained ms 2 of the Civil Procedure 
Code (Act V of 1908), the right of the parties in re- 
spect to matters m controversy should be taken 
to mean the general nghts m relation to status, 
in relation to jurisdiction, in relation to hmita- 
tion, in relation to frame of the suit and in relation 
to liabihty to account which, if decided, must have 
a general effect upon the proceedings in the suit 
and could be decided prehmmary to the investi- 
gation of the matters in dispute between the parties 
upon the merits. Knshnaji v Maruti, 12 Bom 
L R. 762, explained. Naeayan Ralkeishna v, 
Gopal Jiv Ghali (1914) 

1. L. R. 88 Bom. 392 

ss. 4, 100— 

See Special Appeal. 

L L. R. 38 Bom. 340 

s. 9— 

See Election . I. L. R. 41 Calc. 384 
s. 11— 

1, Evidence Act of 

1872), 8. 41 — Prohate and Administration Act (F 
of 1881), 8 83 — Contentious pioceeding for pro- 
late — Will not pwved — Prolate lefused — Suit for 
recovery of property from defendants who held as 
executors--^ udgmtnt in the piohate proceeding 
refusing probate not judgment in rem — Res judicata. 
In a contentious proceeding for probate, the will 
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produced by the apphcants was held not proved 
and the probate w^as refused The apphcants 
appealed to the High Court w'hich dismissed the 
appeal. The widow of the deceased theieupon 
brought a suit for the recovery of the property 
of the deceased from the defendants who held it 
as executors under the will and the first Court 
allowed the claim. On appeal by the defendants, 
two questions having arisen, namely, (i) whether 
the judgment refusing probate was as much %Tithm 
the scope and intention of s. 41 of the Evidence 
Act (I of 1872) as a judgment granting probate, 
and (ii) whether the judgment in the probate 
proceeding operated as les judicata : Held, by the 
EuU Bench, that s. 41 of the Evidence Act (I of 
1872) was not applicable to the judgment of the 
Appellate Court refusing probate, Held, further, 
that the judgment m the probate proceeding operat- 
ed as les judicata betw^een the parties under s. 83 
of the Probate and Admimstration Act (V of 1881) 
and s. 11 of the Civil Procedure Code (Act V of 
1908). Kalyanchand Lalchand v Sitabai (1913) 
I. L. R. 38 Bom. 309 

2. Res 'judicata be- 

tween co-defendants Per Shah, J. ; — In order that 
any decision between co-defendants might operate 
as les judicata in any subsequent suit betw^een 
them, It is necessary to establish that there was a 
conflict of interests among the defendants, and 
that there w^as a judgment defining the real right 
and obligations of the defendants inter se. Hahi 
Ankaji V. Vashlev Janabdan (1914) 

I. L. R. 38 Bom. 488 

3. — — — Res 'judicata — Suit 

by plainii-ffs as membeis of the Muhammadan 
Community foi a declaration that certain property 
was wagf — Previous similar suit by other plaintiffs. 
Where a suit had been brought by two persons 
as members of the public for a declaration that 
ceitam property was waqf property, and it had 
been decided that the property in question was not 
waqf : Held, that this decision operated as res judi- 
cata in the case of any other similar suit which 
might be brought by other members of the public 
as such claiming a similar declaration. Muham- 
mad Amir v. Sumitra Kunwar (1914) 

I. L. R. 36 All. 424 

4. — Res judicata— Be- 

namidar — First suit alleging herself to be merely 
a benamidar, but found in that suit to be the real 
owner — Second suit by persons alleging themselves 
to be the real owners. A suit for sale on a mort- 
gage was brought against the ostensible purchaser 
of the mortgaged property. She pleaded that she 
was not the real purchaser but was merely a benami- 
dar for her three sons The Court, however, 
dechned to accept this plea and gave a decree 
against the defendant upon the record as being 
the real purchaser. Held, in e. subsequent suit for 
possession of the same property brought by the 
sons, that the previous decision did not operate 
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as les ]iidicata in respect of their claim KJinb 
Chand v. Nmam, I L. R. 3 All. 812, Na7id Ktshoie 
Lai V Ahyied Ata, I. L. R 18 All 69, Jad Rmn 
V LAmao Singh, I. L R. 21 All 360, Kamz 
Fatima v. Wali-ullah, I L R. 30 All 30, and 
Gopinath Ckobey v Bhvgwat Pei shad, I L R. 10 
Calc. 697, referred to. Mata Pba&ad v Kam 
Chaeai^ Sahu (1914) . L L. R. 36 All. 446 

5. - — Expla^iation IV — 

— ^Alight and ought — Res 'judicata even as re- 
gal ds implied decisions, if necessary for the decree — 
Applicability to issues also. A, a landlord, tendered 
a pattato B, his tenant, who objected to the patta 
on the ground that the extent of his holding was 
overstated, some of the lands included in the patta 
not belonging te^ A but to B himself. 1*116 issue 
was raised whether the patta tendered was proper ; 
the Court found that it did not contain any objec- 
tionable matter and was theiefore a proper patta 
Decree was accordingly given for rent in favour of 
A A tendered a similar patta to B, for a subse- 
quent year and B again raised a similar objection 
to the extent of the holdmg. In a suit brought 
by A for the rent, B objected to the extent of the 
holding and it was contended that the matter was 
res judicata by reason of the decision in the pre- 
vious suit * Held, by the Full Bench, upholdmg the 
contention and agreeing with Muneo, J. in Bayya 
Naidu V. Paiadesi Naidu, 1. L. R 35 Mad 216, 
(^) that the question of the extent of the defend- 
ant’s holding was directly and substantially an 
issue m the pievious suit and must be taken, to ' 
have been heard and finally decided in plaintiff’s 
favour, as such a decision is necessarily involved 
in the decree passed in plaintiff’s favour, seeing 
that if the decision had been the other way, it 
would, under the Rent Recovery Act, have been 
fatal to his suit which must have been dismissed 
on the ground that the patta was not a proper one ; 
{li) that even if it was not expressly in question, 
it must be deemed to have been raised and decided 
within the meaning of explanation IV to s 11 of 
the Civil Procedure Code, as it was ground of de- 
fence which might and ought to have been raised 
by the defendant ; {ni) and that it is unnecessry 
in such a case of failure to raise the available 
ground of defence, that there should have been an 
express decision by the Court upon it in order to 
make it res judicata Sn Gopal v. Pirtlii Singh, 
I. L. R, 24 All. 429, and Mahomed Ibrahim Eos- 
sain Khan v AmbiTca Pershad Si'ngh, I L R. 39 
Calc. 527, followed Per Sundaea Ayyae, J . — 
The doctrine of res judicata apphes to suit, as 
well as issues and the force of res judicata with 
regard to an implied decision is applicable also to 
what ought to have been made ground of attack 
or defence with respect to an issue The test 
is not whether the decision was explicit, but whe- 
ther the issue was one on which the judgment 
of the previous suit was based quite apart from 
the question whether the decree’ itself ’would be 
affected by the matter being reopened in the later 
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suit. If the judgment was not based upon the 
issue then the decision of the issue whether ex- 
press or implied cannot constitute the matter 
res judicata in the later suit. Per Sadasiva Ayyae, 
J — In order to constitute a decision on an issue 
of fact les judicata it is not necessary that the cause 
of action and the subject-matter of thesmts should 
be the same Where the subject-matter of the 
former decision and the relief claimed theiein 
were the same as those claimed in the subsequent 
litigation the Courts should tiy then best to hold 
that the causes of action aie the same A decree 
for lent between an ordmary landlord and tenant 
may not necessarily involve a decision as to the 
terms of the lease or as to the extent of the land 
comprised in the lease but a decision under the 
Rent Recovery Act is otherwise Bay yan Naidu 
2 ; SUEYANAEAYANA (1914) I. L. R. 37 Mad. 70 

6. Res judicata 

^''Persons litigating under the same title'' — Rever- 
sions allowed to recover his moiety on pi oof of ab- 
sence of legal necessity for sale by Hindu widow 
— Flesh suit on the other 'moiety falling in — Decision 
on the issue of legal necessity, if les judicata. Where 
the plaintiff having sued the defendant to recover 
possession as reversioners of property ahenated 
by a Hindu widow, ob tamed a decree m respect 
of a moiety of the property upon a finding that the 
sale was not for legal necessity, but the suit was 
dismissed as regards the other moiety on the 
ground that it had not passed to the plaintiff 
and afterwards this moiety too having passed to 
the plaintiff, he again sued the defendant for 
recovery of this moiety : Held, that the deci- 
sion an the previous suit that the sale was not 
for legal necessity was les judicata in the present 
suit, as the parties were litigating under the same 
title in both smts, viz , the plaintiff as the owner 
of the reversion and the defendant as purchaser 
from the widow. Sueya Kaeta Ray Ceowdhxjey 
V Faei Buusae Baeaejee (1913) 

18 C. W. N. 888 

7. Res judicata. 

Where in a suit on a subsequent mortgage-bond, 
a piior mortgagee was made a paity and the 
plaintiff piayed for an account as to the amount 
due to the piior mortgagee, but the Court on the 
failure of the piior moitgagee to appear passed 
an ex parte deciee, but no order was passed as to 
plaintiff’s prayer for account as against the prior 
mortgagee : Held, that the Court in passing this 
decree never intended to say that the absence of 
the prior mortgagee from the trial caused the 
mortgagee security of the plaintiff to override the 
prior security which was held by the prior mort- 
gagee. Ajudhya v. Inayet, I. L. R. 35 All. Ill, 
followed. MOHIETJDDIE Moedal V. Iedea TCttmaet 
Dasi (1914) . . . 18 C. W. N. 1013 

8. — ' " Compromise de- 

cree challenged on the ground of absence of consent — 
Application for review dismissed — Fresh suit, if 
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hes Where a paiiy to a suit applied for leview 
of a decree passed upon a compromise on the 
ground that he had not consented to the com- 
promise, and faded Hdd, that a suit to set 
aside the decree on the same ground was not main- 
tamable Bam Gopcd v, Prasanna Kwnar, 2 0 
I, J 508 : s. c. 10 C W, B 527, followed. Gulah 
Koe) V Badshah Bahadur, 10 C, L. J. 420 . c. 
13 C IF. N 1197, distm^uished, the lelief sought 
in that case having been based on fraud Kailas h 
Chandra Poddae v Gopal Chandra Poddar 
(1914) . . . 18 C. W. N. 1204 

SS. 11, 15 — Set vice mam land — Sum- 
mary settlement — Alienation — Will — Pi abate — De- 
cision of Probate Cowt not to he destroyed by ad~ 
pidication in a regular suit — Res pidicata. Held, 
that under section 11 of the Code of Civd Proce- 
dure it was not open to the Comt, after the 
decision of the District Court granting probate of 
the will, to try the question of the authority of 
the widow to adopt, which question was bound up 
with the question of the revocation of the will in 
the present suit, inasmuch as the issue decided by 
the Probate Court had conclusively determined 
between the parties the question of whether or not 
the testator had revoked his will before death and 
whether the statement that he had given the 
authority to his widow to adopt expressed his 
wishes at the time of his death, and masmuch as 
the District Court, which had tried the probate 
case, was a Comt competent to have tried the 
present case BRSNDONi’ Sundarabai (1913) 

I. L. R. 38 Bom. 272 

- s. 20— 

See Divorce Act, Indian (IV of 1869), 
SS. 2, 4, 7 AND 45 

I. L. R. 38 Bom. 125 

s, 20 {c) — Cause of action — Juris- 
diction — Suit to set aside a decree on the ground of 
fraud — Deciee obtained in Calcutta — Suit filed m 
Mainpuri. The plaintiff instituted his suit in 
the Court of the Subordinate Judge of Mainpuri 
alleging that the defendants had by fraud 
obtained a decree against him in the High 
Court at Calcutta and praying that the decree 
might be set aside and an injunction issued restrain- 
ing the defendants from executing 't. Held, that, 
as the defendants resided in Calcutta and the fraud 
(if any) complained of had been practised there, 
the Mainpuri Court had no jurisdiction to enter- 
tain the suit BanJee Behare Lai v. Pohhe Ram, 

I L.R 25 All. 48, distinguished. Read v. Brown, 
22 B. D. 128, and Umrao Singh v. Hardeo, 
I L R. 29 All 418, referred to. Dan Dayal v 
MtJNNA Lal (1914) . L L. R, 36 AH. 564 

SS. 24, 92— 

See Jurisdiction. 

I. L. R. 41 Calc. 866 

g 34. Q XXXIV, rr. 2, 4:—Mort- 

^age-^Prehminary decree on mootgage — Interest — 
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Disci etion of Court. Unless for some legal reason 
It sees fit to interfere with the contract as to the 
rate of interest, a Court passing a prehminary 
decree in a mortgage suit under Order XXXTV, 
rule 2, of the Code of Civil Procedure (1908), has 
no power to award interest at other than the con- 
tractual rate up to the date fixed for payment. 
Rajwanta Kunwab V Shiam Narain Singh 
(1914) .... I. L. R. 36 AH. 220 

s. 37— 

See Civil Courts Act (XIV op 1869) 

s 32 . I, L. R. 38 Bom. 662 

SS. 87, 38 and 150 — J unsdtcUon to eae- 

^ute decree — Pending execution pwceedings — Trans- 
fer of property sought to be sold to the jurisdiction 
of another Couit — Res judicata in execution pro- 
ceedings — Ex prate order passed after notice, effect of 
— Objection petition, when can be tieated as appli- 
cation to set aside ex paite order-— Ordei IX, rule 
13, application of Where, after attachment of 
property in execution of a decree for money and 
an order for sale made by the Court which passed 
the decree, the property was transferred to the 
local hmits of the jurisdiction of another Court, 
newly established * Held, that the Court which 
passed the decree ceased to have jurisdiction 
to continue the execution proceedings, and that 
the new Court, having territorial jurisdiction over 
the property attached, was the proper Court to 
entertain an application for execution, by the sale 
of the property, and pass orders thereon. In such 
a case no formal order of transfer of a particular 
case or of all pending cases is necessary. On pnn- 
ciple, unless the authority which changes the venue 
reserves the right to the Court which has lost the 
jurisdiction to continue pending proceedings 
affecting the property so transferred to another 
j'unsdictioii, such proceedings are also ipso facto 
transferred by the change of venue to the new 
Court, the records relating to that action becoming 
part of the records of the new Court. Section 
150, Civil Procedure Code, implies that the whole 
business of a Court might be transferred to another 
Court, without any order of transfer by a superior 
Court under s, 24, or any other section of Code, 
thereby adopting the Calcutta vi6w% that by 
changes of venue made by the local Government, 
the business of a Court w^hich loses juiisdiction over 
a certain area, so far as such area is concerned, 
wiU be ipso facto transferred to the new Court. The 
case law on the question considered. An ex parte 
order m execution proceedings passed after issue of 
notice and after the Court has held that the service 
of the notice was duly effected is, on general prin- 
ciples, binding as res judicata Mungal Pershad 
Dichit V. Grija Kant Lahiri, I. L. R. 8 Calc. 51, 
followed. Order IX, rule 13, Civil Procedure 
Code, apphes to ex parte orders m execution, and 
unless they are set aside by application under 
Order IX, rule 13, or by appeal, they cannot he 

D 



DIGEST OF CASES 


( 68 ) 


( 67 ) 

CIVIL PEOCEDITRE CODE (ACXV OF 1908)— 

contd 

— — S. — concld. 

q^ue&tioned in the further stages of execution pro- 
ceedings An objection statement which is not 
stamped, which contains no prayer to set aside 
the order, and which does not show w'hen the 
objector had notice of the order, cannot be treated 
as an application to set aside the patte order. 
Mochai Mandal v. Meseruddin Mollah, 16 C L.J 
26, distinguished Subbiabc Naickee. v Rama- 
NATHAN Chettiar (1914) I. L. R. 37 Mad. 462 

ss. 38, 39, 41 and 50 ; 0. XXI, rr. 

16 and 26 — Execution Applicatio7i — AppUcation to 
Couit which passed the deciee after transfei theieof 
to another Court for execution, whethei according 
to law and to the piopei Gouit — Limitation Act 
\lX of 1908), Art. 182. On the application of a 
decree-holder the Couit at Vizagapatam w'hich 
passed the decree sent it for execution to the 
Court atPaivatipur which after attaching certain pro- 
perties dismissed the execution application on 10th 
March 1905 On 13th December 1907, the decree- 
holder again applied to the Court at \ izagapatam 
tor sale of the attached properties, and the appli- 
cation was simply recorded The present appli- 
cation for execution w'as made to the Vizagapatam 
Court on 21st April 1910, for attachment and sale 
ot certain properties. Held, that the apphcation 
was barred as the apphcation of the 13th December 
1907, though a step in aid of execution [seeP«cAi- 
appa Acliari v. Poojali Seenan, I. L R. 28 Mad. 
577], was not made to the proper Court, and hence 
could not serve hmitatior^ The Court to w^hich a 
decree is sent for execution is the only Court w'hich 
has seizin of the execution proceedings, and it 
retains its jurisdiction to execute the decree till 
it certifies under s 41, Cml Procedure Code, 
to the Court w'hich passed the decree, the fact of 
execution, or if it fails to execute the decree, the 
circumstances attending such failuie. In such 
a case the Court which passed the decree has no 
jurisdiction to entertain an execution application 
unless concurrent execution has been ordered or 
jiroceedings in the Court to which the decree was 
sent had been stayed for the purpose of executing 
the decree in the former Court. Alda Begam v. 
Muzajfar Husen Khan, I. L. B. 20 All, 129, follow'ed 
Saroda Prosad MuUick v. Luchmeeput Sing Doogor, 
Id Moo. I. A. 629, 540, and KiistoJcishore Butt v. 
Booplal Bass, I L. R 8 Calc. 687, distinguished. 
Maharaja of Bobbili v. Narasaeajh Peda 
Baliab Sevihulit (1914) . I. L. R. 37 Mad. 231 

s. 47— 

1. — Becree h reconcilable, 

directions in — Becree impossible of execution — Claim 
on behalf of Betty — Appeal. The appellant obtained 
a decree on a mortgage executed by one G and had 
certain properties attached. Thereafter one Y 
brought a suit for declaration that the property 
was wakf and could not therefore be attached 
and sold and obtained a decree. On appeal 
to the High Court against this decree, G and one 
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N were substituted as the hens of F who had 
died in the meantime, and the appeal was ultimate- 
ly dismissed as against G and decreed on a eom- 
piomise as betw^een the appellant and N, “allow- 
ing the appellant to recover the money due to 
him by sale ot 4 annas share of the properties’' 
On an application for execution of this decree of 
the High Court without making G a paity to 
the execution, G appeared and objected that 
he w^as the sole mutwalli of the property wdiich 
was ziia A/ and could not be sold in execution of 
the deciee The lower Appellate Court refused 
execution, holding that a suit for declaration 
could not legally terminate in a mortgage-decree 
and that the decree which could be executed 
was the original mortgage-decree, but not the 
compiomise decree Held, that as Q wus a party 
to the suit m his personal capacity as also as mut- 
walli his objection came within s. 47 of the Civil 
Procedure Code and an appeal lay from the order 
refusing to execute the decree Kaitik Chandia 
Ghose V. Ashutosh Bhaia. I. L. R. 39 Calc 298 ; 
16 C. W. N. 26, distinguished. That the 
ground upon which the application for execution 
w^as refused was erroneous , the decree of the High 
Court in the present case was, however, incapable 
of execution inasmuch as the decree in so far as 
it dismissed the appeal as against as a part 
representative of the former mutwalli was a final 
decision, that the property w^as wakf and inalien- 
able, and a direction in the same decree that a 
portion of the property could be sold was irre- 
concilable wuth the rest of the decision and made 
it impossible to carry the whole decree into effect. 
Kali Peasanno Ghosh v. Golam Rahman (1913) 

18 C. W. N. 910 

2. — — ^ Execution started 

against deceased 'judgment-debtor — Sale, if may be set 
aside — Purchaser of occupancy -holding, if may apply> 
— Limitation — Ft and — Abuse of processes of Court — 
Onus — Bengal Tenancy Act {VIII of 1885), 153, 

if bars second appeal in application to set aside sale — 
Practice — Revision -application treated as appeal. 
Where proceedings to execute a decree for rent 
obtained agamst an oocupany-raiyat having been 
started more than a year after the judgment-debtor’s 
death, writ of attachment and proclamation o£ 
sale were issued in his name and returns were filed 
that processes had been duly served and there- 
after at the sale at which no bidders attended the 
property was purchased by the decree-holder 
who, on 8th April 1912, got delivery of possession 
through ^ Court, and withm one month thereof 
the petitioner who had previously purchased 
the holdmg from the tenant applied to have the 
sale set aside. Held, that the execution proceed- 
ings were liable to be set aside on the ground of 
grave in*egularity. Quceie . Whether the irre- 
gularity was such as rendered the sale absolutely 
void or voidable only. ffeZd, also, that the appli- 
cation came within s 47 of the Civil Procedure- 
Code and was not time-barred, s. 18 of the Limita- 
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tion Act being applicable in the circumstances 
of the case. Livtma Ashton v. Madhabmoni 
Dasi, 11 C. L. J, 48$ : s, c 14 C W. lY. 560, referred 
to. Malkar']un v Namhari, L. M. 27 I. A. 216 : 
s.c, I L B. 25 Bom 337, Sfowell v. Ajitdhia Nath, 
I.L.B 6 All 255, 8heo P'tasad v. Hira Lal,l. L B. 
12 All. 440, distmguished. That it was for the 
decree-holder to show that the petitioner had on 
any date earlier than 8th April 1912 knowledge of 
the sale That the petitioner from whom rent 
was received though he might not have been for- 
mally registered as a tenant, had Iocais standi to 
apply under s 47 to set aside the sale, although 
he had failed to prove that the holding was trans- 
ferable by custom Prosunno Kumai v. Bama 
Chum, 13 G. W. N 652, distmguished. That a 
second appeal lay in the case although the claim 
in the suit for rent was under Rs. 100 The ex- 
planation added to s. 153 of the Bengal Tenancy 
Act by the Amendmg Act of 1907 has not com- 
pletely nullified the Full Bench decision m Kah 
Mandal v Bam Sarbeswar, I. L. B 32 Calc, 957 : 
s, c, 9 C. W. N, 721. In this case no question 
of limitation or court-fees arismg, the petitioner’s 
application for revision was treated as a memo- 
randum of appeal. Akjun Dass v Gtjnendba 
Nath Basit-Mullick: (1914) 18 C. W. N. 1266 

S. 48 ; 0. XX, r. 6 — Mortgage decree-^ 

Direction that uniealized balance of decree should 
he recovered from mortgagoi 'personally — Appli- 
cation to execute, if may be made aftei 12 years. 
Where a mortgage decree directed that the pro- 
perty mortgaged should be sold and, if the pro- 
ceeds of the sale be msufficient, the balance of the 
decree should be reahzed from the other properties 
and the person of the jhdgment-debtor, an apph- 
cation made more than 12 years after the date 
of the decree for attachment and sale of the mort- 
gagor’s other properties is barred by s 48 of the 
Civd Procedure Code. Jnandeanath Bose v. 
Khtjlha Loan Company, Limited (1913) 

18 C. W. N. 492 

s. 55 (4)-- 

8ee Execution oe Decree. 

I. L. R. 41 Calc. 50 

S. 60, cl. (2) {b)—Army Act, 1881 {44 

45 Vict, c. 58), s$. 136 and 190, sub-sec. 8, as 
amended 'by Army Annual Act, 1895 {58 <Ss 59 
Fict , c. 7), s i — Officer on the Indian Staff Corps — 
Money decree — Execution — Salary not liable to attach- 
ment. Messrs. K. K. & Co. filed a suit and obtamed 
a decree for a sum of money against Major D., an 
officer m the Indian Army They subsequently 
attached a moiety of that officer’^ pay urvder Older 
XXI, rule 48, of the Civil Procedure Code, and in 
pursuance of such attachment the Deputy Controller 
of Mihtary Accounts remitted such mOiety to 
the Sherifi of Bombay who had paid out a por- 
tion of the moneys received by him under Messrs, 
K. K. & Co.’s attachment and had in his hands a 
further sum which in the ordinary course would 
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have been paid out likewise, when Major D. took 
out a summons calling on the plaintiffs to show 
cause why their attachment should not be raised 
and the sums recovered thereunder refunded. 
Held, that Major D , under s 190, sub-sec. 8, of 
the Army Act, 1881, was an officer of His Majesty’s 
Regular Forces, and under s 136 of the Aimy Act, 
1881, and s 60 of the Code of Civil Procedure he 
was entitled to receive his pay without any de- 
duction and that the attachment must be raised 
and that the Sheriff must pay to Major D. the 
sum received by him under the attachment and 
not yet paid away. Velchand v. Bourcher, I. L. B. 
37 Bom. 26, applied. Held, however, that, as the 
moneys actually paid out to the execution creditors 
had not been paid out under coercion or under a 
mistake of fact, though possibly under a mistake 
of law, Major D. was not entitled to a refund 
of such moneys. Kino, Ehng & Co. v. Major 
Davidson (1914) . . 1. L. R, 38 Bom. 667 

ss. 68, 70, r. 14 ; 0. XXI, r. 101— 

Decree — Execution by Collector — Court functus 
officio for the time being — Exhaustion of all the power 
conferred upon the Collector for execution — Matters 
requiring to be done in execution must be done by 
the Court which passed the deoee. After a decree? 
has been transferred to a Collector for execution,, 
the Court which passed that decree is for the time 
bemg functus officio for all purposes of execution ; 
but as soon as the Collector has exhausted all the 
power of execution conferred upon him by rule 
14 framed under s. 70 of the Civil Procedure Code 
(Act V of 1908), then any matters requiring to 
be done, and usually regarded as m execution, 
must be done by the Court which made the decree. 
Pita V Chunilal, I L. B. 31 Bom. 207, referred to* 
Aejuna bin Raghu V. Krishnaji (1914) 

I. L. R. 38 Bom. 67S 

s. 80— [GZd Code {Act XIV of 1882), 

s, 4-241 — Notice of suit against Secretary of State — 
Notice not restricted to suits for damages for an act 
done Under s 424 of the Civil Procedure Code 
(Act XIV of 1882) [corresponding to s 80, Code of 
Civil Procedure (Act V of 1908)], notice is neces- 
sary m all suits of whatever description agamst 
the Secretary of State for India m Council Secre- 
tary OF State v. Kalbksan (1914) 

I. L. R. 37 Mad. 113 

S. 80 ; 0. vn, r. 11 («?) — Secretaiy of 

State for India in Council, suit against — Notice 
to “ Collector ” means notice to Collector of District 
in which suit instituted — Suit for damages for breach 
of contract, notice if necessaiy of. The notice con- 
templated in s. 80 of the Civil Procedure Code 
must be served on the Collector or one of the? 
Collectors of the District in which the suit is to be 
brought. A suit brought m the Court at Sealdah, 
after notice served on the Collector of Puxneah, 
is not in compliance with s. 80, Civil Procedure 
Code Such a notice is requued even in a case 
* arising out of a contract. Mamndra Chandra 

D 2 
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Idaadi v. Secretary of State, 5 G. L, J, 148, followed. 
Secretary of State v RajlucJci, I L R 2o Calc 
239. referred to. Ratan CHA^^r) Dharam Ch-ind 
V Secretary of State fob Ineic (lOli) 

18 C. W. N. 1340 

s. 92— 

See Public Rbligiotts Trust 

I. L. R. 41 Caic. 749 

1, Religious Endow- 

ments Act {XX Of 1863), s. 18 — Option to proceed 
under either so far as reliefs common are prayed 
for — Collectors sanction for removal of trustee given 
in 1908, good for suit for removal after coming into 
force of Civil Procedure Code {Act V of 1908). A 
suit mstituted witii the consent of the Collector 
IS a good suit for all rehefs referred to in s 92 of 
Civil Procedure Code (Act V of 1908). Section 92, 
Civil Procedure Code, and s. 14 of Act XX of 1863, 
so far as the forms of relief to which they relate 
are the same, offer a choice to persons interested 
in the trust, who may proceed under either; 
they are not bound to proceed under both. The con- 
sent of the Collector given m November 1908, i.e., 
before the Civil Procedure Code came into force, 
is a valid consent for the institution of a suit for 
the removal of a trustee though at the time the 
consent was given a smt for removal could not be 
instituted under the law then in force. Ven- 
KATARANGA ChABI.U V . KR'ISHNAMA ChABLU (1914) 

I. L. R. 87 Mad. 184 

2. Smt to remove 

miitwalh of mosque — Compromise by which plaintiff 
agrees to withdraw suit for consideration, whether 
lawful — Compromise if may he recorded before 
question whether endowment public or private de- 
cided. In a suit mstituted under s. 92, Cml Pro- 
cedure Code, on the allegation that the defendant 
(the mutwalli of two mosques) had misappropriated 
certain property dedicated for their upkeep and 
praying, inter aha, that the defendant might be 
removed from the mutwalliship and a new mutwalli 
appointed and a scheme for the proper discharge 
of the trust fiamed, the parties entered into a 
compromise, whereby the plaintiffs agreed to 
withdraw irom the suit in consideration of certain 

, advantages to be received by them, hut the Court 
refused to record the compromise and pass a decree 
on its basis. On appeal, held, that the ques- 
tion whether the agreement of compromise was a 
lawful one depended on the further question 
whether the endowment in suit was a pubhc endow- 
ment or not, and until that question was decided, 
it could not be said to be proved to the satisfac- 
tion of the Court that the suit had been adjusted 
by lawful agreement. Gyananda. v. Kristo Chan- 
dra, 8 0 W. N. 404, referred to. Ahmed Khah 
V . Arbus Sobhan Choudry (1913) 

_ 18 C. W. N. 1264 

s. 96 (I)— 

See Lakb Acquisitioh Act (I of 1894), 

s* 54 . . I. L. R. 38 Bom. 337 
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— ss. 96 and 97 — Partition — Appeal — 

Passing of final decree no bar to the hearing of an 
appeal against the preliminary decree. When an 
appeal has once been filed and is pending against 
the preliminary decree in a suit for partition, 
the passing of a final decree does not render the 
appe-1 nugatory The final decree depends 
upon the preliminary decree, and if, as the result 
oi an appeal, the latter is set aside, the former 
must fall with it Kunya Mai v. Bishambhar 
Nath, I L. R 32 All. 225, overruled Khiroda- 
moyi Dasi v Adhar Chandra Ohose, 18 C. L J. 
321, dissented from. Muhammad Ahhtar Husain 
Khan v. Tassadduq Hussain, I. L. R 34 All. 
493, and Lulshmi v. Maru Devi, I. L R 37 Mad. 
29, followed Abdul Jahl v. Amar Chand Paul, 
18 C.L J 223, referred to. Kanhaiya Lal v. 
Tibbeni Sahai (1914) . I. L. R. 36 All. 532 

- S. 97 — Preliminary decree — Appeal — 

Findings on preliminary issues — No appeal lies 
from findings — Decree, drawing up of — Duty to 
draw up decree is of the Court — Civil Circulars 
(1912), cl. 159 In a suit for accounts, the 

first Court recorded findings on certain preh- 

minary issues and ordered accounts to be taken 
on the basis of those findings. No preliminary 
decree was drawn up by the Court and none 

was asked for by the plaintiff’s pleader. The 

accounts were neict taken by a commissioner and a 
decree was passed m accordance with his report, 
dismissing the suit. The plaintiff appealed against 
the ^al decree and urged objections against finding 
on preliminary issues. Held, that the plaintiff 
was not barred of his nght to urge objections against 
the findings on preliminary issues, for under 
the Civil Procedure Cod© (Act V of 1908), s. 97, 
his nght to appeal arose only when there was a 
decree based on those findings. That the practice 
in the motussil Courts was in accordance with 
the provisions of the Civil Procedure Code and 
Civil Circulars, cl. 159, viz , that the Court 
was to draw up the decree, and that the pleaders, 
if any, in the case were to see that it was in accord- 
ance with the judgment. There is no provision 
reqiiirmg a party or his pleader to move the Court 
to draw up a decree, and more omission to ask the 
Court to do that which it is the duty of the Court 
to do on its own motion cannot affect his right to 
appeal Kaluraai Pirchand v. Gangabam Sa- 
HHARAM (1913) . . I. L. R. 38 Bom. 331 

s. 98 — High Court Judges, difference 

between — Practice as to reference to third judge, 
change of — Case to be conditionally decided and point 
only to he referred Jenkiks, C. J The intention 
of s. 98 of the Civil Procedure Code is that the 
Judges hearing the appeal should come to a com- 
plete decision with the reservation on the point of 
law on which they differ, and they should by tbeir 
judgments make it clear that if the point of law 
is decided in one way it will have a certain final 
result, and if it is decided m another way it will 
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have another and a different final result. Gauhar 
Ali V. Samirtjddin Sheikh (1913) 

18 C. W. N. 83 


— ss. 99, 107 [1) {h ) , 0. XLI, r. 23. 

See Hemahd . . I, L, R. 41 Calc. 708 

S. 100 — Second appeal— Finding of 


jact — Land tenures in Kumaun — Cusicm — Pasture 
land — Grant of pasture land disputed. According 
to the special law relating to land tenures in Ku- 
maun, land which was not allotted to villagers for 
purposes of cultivation was held to belong to the 
Government and might be granted to individual 
villagers for cultivation or the planting of trees. 
But if such land were gauchar^ or pasture land; 
a grant could only be made if it was not inconsis- 
tent with the general wishes and well-being of 
the village commumty : and it was open to any 
villager to bring a suit “to dispute the vahdity of 
such grant. Held) on such a suit being filed, that 
the finding of the Appellate Court that the grant in 
Question was inconsistent with the general wishes 
and w'ell-bemg of the community was a finding of 
fact and could not be disturbed in second appeal. 
Gita Ram v. Kihpa Ram (1914) 

I. L. R. 36 All. 256 

^ S. 104 (/) — Arhiioation without inter- 

vention of Goud— Award— Order filing aiva^d, if 
appealable after decree in accoi dance with award. 
An appeal lies against an order filing an award 
made upon an arbitration without the intervention 
of the Court even after a decree is passed upon 
the award The decree based upon the award 
IS no doubt final if it is in accordance with the 
award, but the validity of the decree depends 
upon the vahdity of the order directing the award 
to be filed and if the latter is set aside, the decree 
must be declared inoperative. Khettra Nath 

GAHGOPAHHYAY V. USHABALA 

18 C. W. N. ooi 

s. 104 ; 0. XLin, r. 10 {a)— Older of 

Appellate Court returning plaint for presentation to 
proper Court— Appeal— Suits Valuation Act {VII 
of 1887), s. 11, Held) that an appeal lies, 
under the Code of Civil Procedure, 1908, as it 
did under the former Code, from an order return- 
ing a plaint to be presented to the Court. Wahi- 
duUah V. Kanhaya LaJ, I. L. E, 25 All lid, fol- 
lowed. Where, however, such an order is to be 
made by an Appellate Court, it is the duty of^ such 
Court first to consider whether the over-valuation or 
under-valuation of the suit has prejudioiaUy 
afieoted its disposal on the merits and. thereafter 
to take action in the maimer prescribed by s. 11 ot 
the Suits Valuation Act, 1887 Damp Singh v 
Ktjhdah Sihgh (1913) . . I. B. 36 AH. 58 
ss. 107, 149 ; 0. VH, r. 11, cl. (c)— 

Memorandum of appeal insufficiently siarnpe^ 
Presenting the memorandum of appeal on the last 
day for filing— Court must give, time for paying up 
deficiency. A memorandum of appeal which re- 
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quired a court-fee stamp of Rs. 205 w'as stamped 
with an eight annas stamp and was filed in Court, 
on the last day allowed by the law of hmitation. 
The pleader on being questioned stated that he 
had no funds with which to pay the requisite stamp 
and requested the Court to give him time for 
making the necessary payment. The Court re- 
fused to grant the time apphed for and rejected 
the memorandum of appeal The plaintiff having 
appealed Held) reversmg the order, that the 
lower Court was m error in rejecting the memo- 
randum ot appeal, and that it ought to have granted 
time within which to supply the requisite stamp- 
Achut Ramchandra V. Nagappa Bab Balgya 
( 1913 ) *. . . . I. L. R. 38 Bom. 41 

ss. 109, IW— Leave to appeal to Pi ivy 

Council— Final order— Interlocuioi y order— Oi der 
rejecting an application for hringng on record the 
legal repi esentatives of a deceased party to 
appeal — Amended Letters Patent, cl 39. in© 
apphcant, claiming to be the legal representa- 
tive of a deceased party to a pending appeal, appued 
to have his name brought on the record, ih® 
High Court disallowed the apphcation and order^ 
the names of the heirs of the deceased to he sub- 
stituted. The apphcant apphed for leave to 
appeal to His Majesty in Council from the order 
rejecting the apphcation. Held, that the order 
having been passed on an application in a pentog 
appeal was not a final, hut an interlocutory, order ; 
and that no appeal lay from it to ^s Majesty in 
Council under the provisions of ci. 39 oi in© 
Amended Letters Patent. Gahgappa Reva^ - 
SHEDAPPA V. Gangappa Bom 421 

ss. 109 and 110 ; 0. XLI, r. 10 

Dismissal of appeal foi default in fmmshmg .se- 
curity for costs —Apphcation for leave to 
to His Majesty m Counal-^^ Substantial question 
of law ” Held, that an order dismissing an appeal 
for default m furnishing security iov costs 
Order XLI, rule 10, of the Code of Civil 
1908, IS not a fit subject for the grant of a certiti- 
cate under s 109 (c) of the Code. 

Abdul Ghafur Khan v. The Secretar 
State for India (1914). I. L. R. 36 Au. 325 


s. 115- 

See Appeal 
Ses Practice 


I. L. R. 41 Calc. 323 
I. L. R. 41 Calc. 632 

SONTH^ Paegana^^ ^ ^ 

' Semsion hy StgTi Court wUn enor 
of law committed by lower f W 

meaning of— Suit for contribution, 
ofihevalueofless than Ss. 500 cognuablehy aOi^t 
if Smcdl Caises, appeal in^Decree for ^ 
hy co-sharer landlord against tenants— Deposit of 
decretal amount by purchaser from one of the ^ 

prevent sale-Riiht of 

—Provincial Small Cause Courts Act (ZP of Ism. 



DIGEST OE CASES. ( 76 ) 


CIVIL PROCEDURE CODE (ACT V OF 1908)— 

contd 

— S. 115 — condd, 

AH. 41, Sell. 11 — Indian Contract Act {IX of 1872), 
ss. 69, 70 Ttie plaintiffs purchased the interest 
of one of the defendants m a tenancy held by 
them ail. Sonic out of the entire body of land- 
lords who claimed a half share in the supeiior te- 
nancy obtained a decree for rent and in execution 
thereof were about to bring the property to sale 
when the plaintiffs deposited in Court the neces- 
sary amount in satisfaction of the decree The 
plaintiffs brought an action for declaiation that 
the defendants weie hable to pay the ]udgment- 
debt and they themselves had paid the money 
under circumstances which entitled them in equity 
to recover the same from the defendants. The 
suit was described as one for contribution The 
lower Courts dismissed the plaintiffs’ claim on 
the ground that as the decree had been obtained 
by co-sharer landlords, the interest of the plaint- 
iffs in the tenancy was not in jeopardy and the 
payment made by them must consequently be 
deemed voluntary The plamtiffs appealed to 
the High Court. Held, that contribution signifies 
payment by each of the parties mterested of his 
share m any common habihty Consequently 
an action for contribution is a suit brought by 
one of such parties who has discharged the liabihty 
common to them all to compel the others to make 
good their shares. That the smt as framed could 
not be deemed a suit for contribution : it was 
really a suit by the plaintiffs for recovery of money 
paid by them for the benefit of the defendants. 
That Art. 41 of the Second Schedule to the Pro- 
vincial Small Cause Courts Act does not cover 
the present case The suit was clearly one of a 
nature cognizable by a Court of Small Causes and 
as the sum claimed was less than Bs. 500, the ap- 
peal was incompetent under s. 102, Civil Procedure 
Code, and must be dismissed. That the view 
taken by the low^er Courts that the payment 
made by the plaintiffs was voluntary, as the de- 
cree for rent was obtained by co-sharer landlords 
who could not have executed it so as -to prejudice 
the interest of the plaintiffs, was erroneous. The 
question of the precise effect of a sale m these 
circumstances would at any rate be a matter for 
controversy and the party hable to be affected 
would consequently be entitled to satisfy the decree 
to protect himsefi from the apprehended injury 
to his right ; he W’ould also be entitled if he made 
the payment to be reimbursed under s. 69 or s. 70 
of the Indian Contract Act. Held, however, 
as to the apphcation of the plaintiffs for the memo- 
randum^ of appeal being treated as an application 
for revision, that the error committed by the 
lower Court bemg one of law and not affecting 
the j'unsdiction of the Court, the High Court could 
not interfere m the exercise of its revisional powers. 
Satya Bhusak Banerjee V Krishna Kaxi 
Banerjee (1914) . . 18 C. W. N. 1308 

s, 115, Sch. n, para. 15— 

See Arbitration. I. B. R. 36 All. 354 
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SS. 115 and 151 — Money-Undei aiid 

debtor — Arbitrator's awaid — Deciee without inquiry 
into the nature of the award^Manual of High Courtd 
Ciiculais, Chattel VI, joaut 2—lnquini—Real 
point of diffeience—Deciee set aside — Abuse of 
judicial piocess The plaintiff, a money-lender, 
filed m Court an arbitrator’s award passed against 
the defendant-debtor and prayed for a decree 
in the terms of the award The Court having 
presumed that there was a real point of difference 
between the parties, passed a decree in the terms 
of the award without instituting inquiry diiected 
by a circular of the High Court (Manual of High 
Courts’ Circulars, Chapter VI, para 2, page 181). 
Held, setting aside the decree under s. 115 and 151 
of the Civil Procedure Code (Act V of 1908), that 
there was an abuse of judicial process. Velchand 
Chhaganlal V . Lieut Liston (1914) 

I. L. R. 38 Bom. 638 

s. 141 ; 0. IX, r. 13 - 

See Execution Procbeuings. 

I. L. R. 41 Calc. 1 

ss. 144 and 151 — Execution-sale set 

aside on giound of deci e e-holder and auction- 
purchaser's fiaud — Auction-pui chaser if may be 
directed to make over profits realised without suit — 
Restitution. Where a sale in execution of a de- 
cree IS set aside at the instance of the j'udgment- 
debtor on the ground of fraud on the part of the 
decree -holder as well as of the auction-purchaser 
Held, that the Court m setting aside the sale can, 
in the exercise of its powers under s. 151 of the 
Civil Procedure Code, ^rect the auction-purchaser 
to make over to the judgment-debtor the profits 
he reahsed from the property, having got hold of 
the property by an abuse of the Court’s process. 
Queers: Whether the case falls within ?. 144 of 
the Code. Beni Madho Singh v. Pran Singh, 
16 C. L. J. 187, followed. Safaraddi v. Huiga 
Prosad Sen, 16 C. L. J. 83, referred to. Amiran- 
nessa Chowdhubani V Kurimannessa Chow- 
uhurani (1914) . . . 18 a W. N. 1299 

s. 148 ; 0. IX, r. 13— Decree, expaite — 

Conditional order setting aside decree — Condition 
not fulfilled — Couit competent either to extend time 
for compliance with condition or to pass a fresh 
conditional order. On an application to set aside 
an ex parte decree the Court passed an order m 
favour of the applicants, but conditional on their 
paymg to the plaintiff by a certain date a sum 
of money as damages. This condition was not 
fulfilled, and the Court, holding that it had no 
jurisdiction to receive the presenbed payment after 
the date fixed, disallowed the defendants’ applica- 
tion to set aside the decree. Held, (i) that an appeal 
lay from this order, and (ii) that the Court below 
had jurisdiction to extend the time for payment 
of the damages or to pass a fresh conditional 
order settmg aside the decree upon teutns, the ori- 
gmal order havmg become inoperative. Suranjan 
Singh V. Ram Bahai Lai, L L. R. 35 All. 682^ 
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distinguished. Jagabkath Sahi v. Kaivita 
Pbasad Upadhya (1913) I. L. R. 86 All. 77 

.SS. 151, 152 — Decree di apparent con- 

fotmiiy with judgment — True intention of Coxut 
as to costs awarded to successful paiiy, tvheiha 
against one oi moie defendant, as gatheied fiom 
whole judgment, if may he given effect to, hy way 
of amendment — Review apphcatioUi if only lemedy 
Where one only of several defendants contested 
the suit which was decieed in favour of the plaint- 
iffs, and from the judgment, as a whole, it appeared 
that the Court intended to make defendant No. 1 
alone hable for the costs and not the other de- 
fendants, but m concluding its judgment it said : 
■“the suit be decreed ivith costs”. Held, that 
this portion of the judgment vas elliptical and 
ambiguous, and the tiue intention of the Couit 
was to be gathered from the judgment as a 
whole, and the decree of the Court which following 
the concluding portion of the judgment awarded 
costs against all the defendants was not really in 
accord vuth the true intention of the Court. That 
the defect in the decree could be amended under 
either s. 151 or s. 152 of the Civil Proceduie Code, 
and an apphcation for review of judgment was 
not the only remedy of the other defendants, 
JBrij Ratan v Jay Naming L L, R, 37 Calc. 649, 
659. hi re Swire, 30 Ch. D. 239, referied to Such 
an amendment could be made even after an appeal 
had been lodged from the decree E y E {19031, 
P. 88, followed. Barhamdeo Singh v. Haema- 
NOGE Singh (1913) 18 C. W. N. 772 

0. 1, r. 3 — Paities — Misjoinder — Suit 

hy leversionei for possession — Other leversionets 
and tiansfeiees from widow joined ^as defendants. 
Held, that it was competent to a reversioner suing 
for possession of immoveable property after the 
death of a Hindu widow to join as defendants 
both other reversioners m possession of the pio- 
perty claimed and also transferees of such property 
from the wudow% and the suit -was not bad for 
multifariousness, Paihati Kunwar v Mahmud 
Fatima, I. L R. 29 All 267, Kuhia Jan v. Ram 
Bah, 1. L. R. 30 All. 560, and Ganeshi Lai v. 
Khcmati Singh, J. L R. 16 All. 279, referred to. 
Bal Krishna Das v. Hira Lal Bagla (1914) 

I. L. R. 36 All. 406 

0. II, r. 2— 

See Cause or Action. 

I. L. R. 41 Calc. 825 

1 , Landlord and tenant — 

Lease — Landlord to recovei possession on tenants* 
failure to pay rent — Suit hy landloid to recover 
possession on tenants^ failuie — Decree directing 
plaintiff to lecover possession on tenants’* failuie 
to pay lent within thiee months — Defendants^ failure 
and recovery of possessions hy plaintiff — Prayer 
in the plaint for reservation of leave to bring a suit 
for rent not granted — Subsequent suit hy the plaintiff 
to recover rent — Subsequent suit barred A lease 
^provided that on the tenants’ failure to pay rent, 


CIVIL PROGEBBRE COBE (AC^ V OF 1908)— 

contd. 

0. n, r. 2 — contd. 

the landlord should be entitled to take possession 
of the lands The tenants having failed to pay 
the rent of two years, the landlord sued them and 
obtained a decree which directed that on the 
defendants’ default to pay all the arrears of 
lent and costs within three months, the plamtifi 
should take jjossession of the lands In the said 
suit the plaintift had asked for peimission to bring 
a separate suit for the rent in arrears for tw^o years, 
but none was given Subsequently the plamtifi 
having bi ought a suit for the said rent of two yeais * 
Held, that the suit was barred under Order II, 
rule 2, of the Civil Procedure Code (Act V of 190S) 
as the claim m the suit for rent up to the date of 
foifeiture arose upon the same contract as did the 
landlord’s nght of forfeiture for non-payment of 
rent ; that no necessity or reason existed for a 
sepal ate suit for rent where there had been a 
forfeiture oi non-payment and that the claim for 
possession and the claim for rent ought to be en- 
foiced in one suit, provided the cause of action 
was the same, unless the Court should give leave 
for the reservation of one of the remedies Kashi- 
NATH Ramchandra V. Nathoo Keshav (1914) 

I. L. R. 38 Bom. 44 

2. Cause of action — Hund^ 

given in discharge of debt on accounts — Failure of 
suit on hundi — Siibsequent suit based on the accounts. 
A debtor gave his creditor a hundi for the amount 
of his debt. The creditor accepted the hundi, 
but the debtor failed to pay it at maturity The 
creditor then sued the debtor on his hundi, but 
failed to recover. Held, that this was no bar to 
hi8 suing on the accounts to recover the debt. 
The cause of action on the hundi was totally 
distinct from the cause of action in respect of the 
original debt. Preonath MuJcerji v Bishnaih 
Prasad, I. L R 29 All. 256, doubted Payana 
Reena Layana Saminathan Chetiy v. Pana Lana 
Palaniappa Cheity, 18 C. If. iV dPf, referred to. 
Beni Ram i. Ram Chandar (1914) 

I. L. R. 36 AU. 560 

3. Causes of action different, 

though claim same — Agreement admitting liability 
and prescribing payment by promissory notes — 
Promissory notes, materially altered — Suit on pro- 
missory notes dismissed — Suit upon agreement, if 
liQQ — “ Accord and satisfaction hy substituted agree- 
ment^'* — Claim on prior rights extinguished — Suit 
on such claim, if lies — Ceylon Civil Procedure Act, 
s 34 {cf. Civil Procedure Code, 0. II, r. 2) — Plead- 
ings, faulty — Claim in plaint based on wrong 
grounds — No objection by defendant — Amendment. 
A, whose claim to receive ceii^ain items of moneys 
from B was disputed by the latter, agreed with B 
to refer the disputes to arbitrators who, after an 
informally conducted investigation, drew up what 
w’^as termed a “ receipt, ” which B signed, the arbi- 
trators witnessed and A accepted and acted upon. 
The document dealt seriatim with seven sums 
thereby admitted to be due from B to A, amounting 
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m all to Es. 28,224 odd and prescribed the mode 
in whioh it was to be pa^d, n-'>mely, by a cash 
payment of Rs 224 odd (which was immediately 
paid) and by passing two promissory notes for 
Rs 14,000 each “ payable with interest ” on two 
dates. The amount of interest 'was (probably 
by oversight) not specified, but there w'^as no doubt 
that the parties mtended that it would be at a 
certain customary rate which worked out to be- 
tween 6 and 7 per cent per annum. A, however, 
subsequently, and without commumcation with 

went to one of the arbitrators and (without bad 
faith either on his part or the arbitrator’s) per- 
suaded him to alter both promissoiy notes by 
inserting therein 9 per cent as the rate of interest. 

action on the tw^o promissory notes having 
been dismissed on the ground of matcxial altera- 
tion, he sued B foi two items of moneys amount- 
ing to Rs. 12,297 odd which he had claimed 
before the arbitrators and w'hich w^ere included 
m their aw^ard. Held, that the “receipt” consti- 
tuted the aw'ard of the arbitrators. That w^hether 
it did or did not amount to an award it was clearly 
an “ accord and satisfaction by a substituted 
agreement” whereby the respective rights of the 
parties inter se were abandoned in consideration 
of the acceptance by all of a new agreement. 
That the arrangement for the discharge of the un- 
paid balance of the amount found due by means 
of the promissory notes only expressed the mode 
of payment, which was essentia,lly a matter of 
form only, the substance of the award being that 
the specified amount was actually due ; the plaint- 
ifi: could, therefore, sue for the balance due upon 
the agreement when his action on the promissory 
notes failed That the form of the plaintiff’s 
action which w^as based on rights already extinguish- 
ed by the agieement was faulty. But the piesent 
action should be treated as one based on the new 
agreement, the defendant not having taken ex- 
ception to plaintiS’s statement of the grounds 
of his claim, so as to give him an opportumty to 
amend them at an earlier stage. That a claim on 
the promissory notes and a claim foi the amount 
found due under the award w'ere not the same 
cause of action, but were really inconsistent and 
mutually exclusive causes of action, and the plamtifl: 
was not required m his suit on the promissory 
notes to ask for relief on the cause of action 
ansmg out of the agreement, by s 34 of the Ceylon 
Civil Procedure Act. That the plaintiff’s suit 
W''hieh w'as for a part only of the unpaid balance 
should be decreed. But he would be precluded 
by s. 34 of the Ceylon Civil Procedure Act from 
bringmg a fresh action for the remainder. The 
object and meamng of s 34 of the Ceylon Civil 
Procedure Act (which is very similar to O. 11, r. 2. 
of the Indian Code) explained.^ This section is 
dnected to securing the exhaustion of the rehef 
in respect of a cause of action and not to the in- 
clusion in one and the same action different causes 
of action, even though they arise from the same 
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transactions. The first part of the clause makes it 
incumbent on the plaintiff to include the whole 
of his claim in the action. The second portion 
makes it incumbent on him to ask for the whole of 
his remedies The final paragraph (Explanation 
in the Indian Code) is not intended to be an illus- 
tration of the foregoing provisions, but a sub- 
stantive enactment making v/hat otheiwise would 
be independent causes of action, one cause of ac- 
tion for the purposes of the section. Saminathait 
Chetty V Palaniappa Chetty (1913) 

18 C. W. N. 617 

4. 0. n, r. 2 ; 0. XXXIV, r. 14-- 

Procedwe — Suit hy moitgagee for simple money dec? ee 
— Subseque?it suit fo? sale on mortgage not haired — 
Res judicata — Limitation — Acknowledgment, Cer- 
tain mortgagees sued for a simple money decree' 
in lespect of their mortgage c’ebt, stating that they 
had relinquished their claim under their mortgage, 
and obtained a decree as prayed. The decree 
in this suit stated that “ the plaintiff would not be 
entitled to bnng to sale the property mortgaged ^ 
m the bond sued on.” As, however, this decree 
was not satisfied, the plaintiffs -mortgagees pro- 
ceeded to put their mortgage into Court and prayed 
for a decree for sale on it. Held, that the former 
proceedings w^ere no bar to the present suit Ik- 
BARPAL Singh i\ Mew a Lal (1914) 

I. L. R. 36 All. 264 

0. II, r. 5 — Misgoinde? of caxises of 

action — Hindu family, position of suivwing mem-' 
hers of joint and undivided, not kens of deceased 
member — Joinder of claim hy widow of deceased 
member of joint and undivided Hindu famHy fo? 
maintenance against the property in which the 
deceased member was a co-parcener at the date of 
his death with claims against the suiviving co-paT' 
ceners for her stridhan ornaments. Members of a 
joint and undivided Hindu family hold the family 
estate jointly and are seized of it“pe? my et per 
ioutP On the death of a co-parcener of a joint 
Hindu family his share and interest in the family 
property is automatically absorbed and the sur- 
viving co-parceners become the full owmers of the 
w’hole estate. Such co-parceners are not the heirs 
of the deceased but inherit by survivorslup and 
become the owners of the interest of the deceased 
m the family estate as co-owners m their own right 
and by the legal extinction of the interest of 
the deceased co-parcener by reason of his death.. 
The claim of the widow of such a deceased co -par- 
cener for maintenance is clearly not against “ the 
estate of the deceased ” husband, but is against the 
property of which he was a co-paicener at the time 
of his death. Accordingly there is no misjoinder 
of causes of action if the widow m one suit sues the 
co-parceners of her deceased husband to recover 
her stridhan property improperly or illegally de- 
tained by them and also to enforce her right of 
maintenance out of the estate of the joint family 
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of which during his hfetime her husband \ias a 
member. Jankib^i v Sheinivas Gakesh (1913) 

I. L. R. 38 Bom. 120 

' 0. V, r. 5 — Sutt on mortgage — First 

summons to he for settlement of issues and not 
foi fined dis'posal — Practice and Procedure. In 
1910 a mortgage suit was filed. The plaintiS 
having died, the name of his son was substituted 
m place of his name on the 13th April 1912 On 
the same day, the Court issued summons for the 
fiist time to the defendants, for final disposal. 
On the day fixed for hearing, the Coui-t raised 
issues, and as neither party had witnesses ready, 
the Court found the claim not proved in absence 
of evidence. The plamtifi having appealed : 
Held, leversmg the decree, that there was a mis- 
carriage of justice in the way the case had been 
disposed of. The scheme of the Civil Procedure 
Code required, in cases hke the present, that the 
parties should have the opportumty to produce 
evidence relevant to issues framed alter ascertam- 
mg matters as to which the parties were in dispute 
Held, further, that the summons to the defendants 
should have been for settlement of issues and not 
for final disposal. Tuljabam Haeichai^d v 
SiTABAM Naeayak (1913) I. L. R. 38 Bom. 877 

— 0. Vn, r. 11 (d) — Objection by defend- 

ant that notice not duly stived under s. SO — Plaint, if 
to be rejected or dismissed Where it was stated in 
the plaint that notice under s 80, Civil Procedure 
Code, had been duly served, but after defendant 
had entered appearance it was discovered that the 
notice had not been duly served Held, that 
it was too late to reject the plamt under 0. VII, 
r. 11 ; and that there was also no statement m the 
plaint W'hich suggested that the suit was barred. 
Ratast Chabd Dhaeam Chaed v Seceetaey oe 
State eoe Iedia (1914) . 18 C. W. N. 1840 

0. IX, rr. 6, 18 — Failure of defendant 

to affeai in the course of ike hearing afiei plaintiff 
has closed — Court, if may proceed to pass 'judgment 
on the materials before it — Application to set aside 
judgment as made ex paite — Appeal ance ''’ — 

Default Wheie m the course of the hearing of 
a suit, the plamtifis having closed their case the 
defence began and the cross-examination of 
one of its witnesses not having been finished at 
the end of a day, it stood adjourned to the next 
day when neither the defendant nor his witnesses 
noi his pleader appeared, and the Court treating 
the defence case as closed, heard plaintiffs argu- 
ments and dehvered judgment • Held, that the 
mere fact that the Court had materials before it 
upon which it could pronounce judgment was not 
enoiigh to bring the case under r 3, O. XVII, as the 
othei condition, viz., that the adjom'nment must 
have been at the instance of a party, was not ful- 
filled. That the case fell under r. 2 of O XVXI, 
and the Court must be taken to have proceeded 
to dispose of the suit in one of the modes directed 
by 0. IX, so that an application to set aside the 
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order under 0. IX, r. 13, should have been enter-- 
tamed. The provisions of 0. IX by themselves do 
not apply to a case in which the defendant has 
already appeared in answer to the summons but 
has failed to appear at an adjourned hearing of the 
suit. On such a case 0. X\T1 applies, r. 2 apply- 
ing to a hearing adjourned by the Court, r. 3' 
TO a healing adjourned at the instance of a party, 
in which last case, if the party fails to appear on 
the adjourned date and there are sufficient materials 
on the record to enable the Court to proceed to* 
judgment the Court may dispose of the case 
undei that rule. Even m such a case if there are 
not sufficient materials on the record the proper 
procedure to follow would be that laid down m 
r. 2. Mariannissa v. Ramlnlpa, I. L R. 34 Calc. 
235, referred to. The test of a defendant’s ap- 
pearance in obedience to a summons for the pur- 
pose of r. 6, 0. IX, IS, as indicated m the form of 
the summons in App. B to Sch. I of the Code^- 
whether the defendant has appeared in person or 
by pleader duly instructed and able to answer all 
material questions relating to the suit or who is ac- 
’ companied by some person able to answer all such 
questions. In the present case, as the pleaders 
being furnished wnth due instruction could not be 
doubted, there was no non-appeaiance within r. 6.~ 
0 IX. REAJtrrrx Basuxia y.JiBAN Mohan Ray 
(1914) . . . . 18 C. W. X. 775 

0. IX, rr. 6, 18 ; 0. XVII, rr. 2,3— 

8ee Ex paste Deceee 

I. L. R. 41 Calc. 958 

0. XI— 

See DrsrovEEY . I. L. R. 41 Calc. 6 
- 0. XX, r. 18 — A gi a Tenancy Act {11 
of 1901), s 32 — Joint Hindu family — Paiiition — 
Occupancy holding — Existence of occupancy holding 
no bai to paitiiion. Held, that the presence of an 
occupancy holding as an item of joint family 
property is no reason for not effecting a partition 
of the property as a whole. The Court can either 
give the occux:)ancy holding to one party, taking 
from that party an equivalent in value, or if it 
be found impossible to do this, the Court can 
leave the occupancy holding undivided, merely 
making a declaration that the parties are entitled 
jointly to the holding. Dwaeka v . Ram Pat 
(1914) . . . I. L. R. 36 Ail. 461 

0. XXI, rr. 2, 95 — EecieeJioldei auc- 
tion- pw chaser, application by, for^delivery of posses- 
sion opposed by judgment -debtor who sets up agiee- 
ment to postpone taking possession — Agreement 
wheihei adjustment — Objection i ejected — Order, if 
appealable Where upon an appheation by the 
decree-holder auction-purchaser for dehvery of 
possession, the judgment-debtor set up an agree- 
ment entered into in the course of proceedings 
for setting aside the sale, by which, he alleged, 
it had been stipulated that the judgment-debtoiE" 
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would allow the sale to be confiimed, but that the 
deciee-holder should not take possession for two 
5 'ears, ■Rithm which period, if the judgment- debt oi 
made certain payments, the decree-holder was 
to recouTey the property to the judgment-debtor, 
and he prayed that the agreemei;.t should be cei ti- 
ded undei 0. XXI, r 2, of the Civil Proceduie Code, 
axid the Couit i ejected the judgment-debtor’s 
application on the ground that the agreement 
did not come within the scope of 0 XXI, r 2 
Held, that the oider was appealable as coming 
within s 47 of the Civil Piocedure Code Muttia v. 
Appasanii, I L H. 13 Mad 604, MaJidTiusudan 
Has T. Gohinda. Fna Ckowdhvuini, I. L R 27 
Calc, 34, Sanatoola Malta v JKa; Kmnar Roy, 
1 L, R 27 Calc 709, Ram Nwaia Salioo v Bandi 
Reishad, I. L R 31 Calc. 737, Bhagwati v Banwari 
Lai, I. L. R 31 All 82, relied on Bhunal Das 
T Ga 7 iesha Kutr, 1 C. IF. H 668, Mahomed Masiaf 
T Habil Mia, 6 C. L J. 749, explained. That the 
executing Court should entertam and enquire 
into the judgment-debtor’s objection and not re- 
legate the paities to a fresh suit as the matter 
could be dealt with under s 47 Pe> CoxE, J. — 
4^ucei e . Whether the agreement alleged was an ad- 
justment within the meaning of 0 XXI, r 2. HarI 
‘Chabai? Dutta V Moit Mohan Nandi (1913) 

18 C, W. N. 2? 

0. XXI, r, 7 {cori esponding to Act. 

XI V of 18''82, s. 225) — Coiut of Wards Act {Bom. 
Act I of 1906), ss 31 and 32 — Executing Court, 
power of — Jurisdiction of the Court ivJnch passed 
the deciee uvder execution — S. 32 of the Court of 
TFnrd^ Act {Bom Act I of 1905) not leU aspect cve. 
Under Order XXI, rule 7, of the Civil Proceduie 
•Code (Act V of 1908) the executing Court has no 
power to question the jurisdiction of the Court 
which passed the decree undei execution. S. 32 
of the Court of Wards Act (Bom Act I of 1905) 
was not intended to apply to pending suits In 
terms it refeis to suits brought by or against ” 
a Government ward. S 32 must be read with 
3 . 31 which provides that before such a smt is 
brought notice shall be delivered to, or left at, 
^-the office of the Court of Wards Thus s 32 does 
not apply to suits pending at the time of the assump- 
tion of superintendence of the ward’s estate by 
the Court of Wards. Hari Goyind v Narsingrao 
Konheerao (1913) . I. L. R. 38 Bom. 194 

— 0. XXt, rr. 35, 95 and 96 — Execution 

of deciee — Piu chase of undivided share in a house — 
Resistance to poas9ssion by 'judgment-debtor — Remedy 
to which purchaser is entitled In execution of a 
decree held by her the decree-holder purchased 
an undivided share in a house which the judgment- 
debtor owned jointly with one S On attempting 
to get possession the decree-holder was resisted, 
not by B, but by the judgment-debtor. Held, 
on a construction of rules 35 and 95 of 0. XXI 
of the Code of Civil Procedure, that the decree- 
holder was entitled to have the judgment-debtor 
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lemoved fiom the premises Sarvi Eegam u 
Taj Begam (1914) . 1. L. R. 36 All, 181 

0. XXI, rr. 46, 5A~Bale in execution 

of a hypothecation debt — Moveable propeity. For 
the purposes of execution a debt due to judg- 
ment-debtor under a hypothecation bond is move- 
able propel ty within the meaning of 0 XXI, 
r. 46, Civil Procedure Code, and the procedure 
as to moveable propeity is applicable , the language 
of rule 46, which tieats as moveable piopeity a 
debt not secured by a negotiable instrument, is 
undoubtedly wide enough to cover a debt seemed 
by a hypothecation bond oi a simple mortgage. 

0 XXT, r 64, is not applicable to such cases 
though the Geneial Clauses Act and Tiansfer of 
Property Act speak of such debt as an interest 
in immoveable proxoeity The security must follow 
the debt and if the debt is once attached, the 
benefit of the security would accrue to the attach- 
ing creditor if his remedy against the property 
still exists Tarvadi Bholanath v Bai Kashi, 

1 L R 26 Bom. 305, Debendra Kumar Mandal v. 

Rup Ball Dass, I. L R 12 Calc 546, Kashinath 
Das V Sadasiv Patnatk, I L. R. 20 Calc 805, 
Kcmm-un-Nissa v Phul Chand, I. L R 15 All. 
134, Bai] Nath Lohea v Binoyendra Nath Palit, 
6 C W. N 5, Balde Dhannrup v Ramchandia 
Balwant, J L. R 19 Bom. 121, and Mumyappa 
NaiJc V. Bubrahmania Ayyar, I L R. 18 Mad 
437, followed. Bami v. Krisanasami, J. L. R 10 
Mad. 169, and the view of the majority m Ap- 
pasami v Scott, I. L R. 9 Mad 5, not followed. 
Nataraja Ayyar v South Indian Bank of 
Tinnevelly (1914) . L L. R. 37 Mad. 61 

0. XXI, r. 58— 

See Provincial Insolvency Act (III 
OE 1907), ss 20, 22, 46. 

I. L. R. 36 AU. 9 

, 0. XXI, r. 58 ,* 0. XXXVni, rr. 5 

to 12— 

See Act No III of 1907, ss 13 {3), 47. 

I. L. R. 86 AU. 65 

0. XXI, rr. 58, 63— 

See Civil Procedure Code (Act XIV 
of 1882), ss 268, 278, 283. 

I. L. R. 88 Bom. 631 

0, XXI, r. 90- 

1. — — Immoveable pro- 

perty ” — Whether sale of some of properties sold can 
he set aside — Substantial loss with regard to some, if 
vitiates sale as to whole. Where four lots of im- 
moveable properties were sold in execution and 
it was found that there was substantial injury 
caused to the judgment -'debtors with regard to 
one of the lots, but not with regard to the other 
three : Held, that in 0. XXI, r. 90, “ immoveable 
property” means any one of the immoveable 
properties, the sale of which is liable to be set 
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aside upon the grounds mentioned m the section. 
That the Court was not bound to set aside sale 
of all four lots by reason of irregularity and sub- 
stantial loss caused thereby with regard to one of 
them Macnaghien v Mcihabir Paishad Singh, 
J. L. R. 9 Calc 656, 662, referred to Rajani 
Nath Raksbtt v, Kusum KamIki Maztjimdar (1914) 

18 C. W. N. 947 

2. Sale of immoveable 

property 'in execution of money ^deaee — Holder of 
another decree against the same judgment-debtor 
whose application for execution had been dismissed 
for non-prosecution prior to sale, if entitled to apply 
for setting aside the sale In execution of a decree 
for money, the immoveable properties of the judg- 
ment-debtors were sold and purchased by the 
opposite party on 9th April 1912. The petitionei, 
who also held a decree for money against the same 
judgment-debtors, had apphed on the 13th March 
1912 for execution of Ins decree ; but his applica- 
tion was dismissed for non-prosecution on the 13th 
May 1912, and on the 20th May 1912 the petitioner 
applied to the Court to have the sale set aside 
under r. 90, O. XXI, Civil Procedure Code, on the 
ground of fraud and jnatenal irregularity. The 
lower Court rejected this application holding that 
he was not entitled to make it Held, that the 
-dismissal of the petitioner’s application for execu- 
tion of his decree on the 13th May for non-prose- 
•cution did not ahect the right of the petitioner 
to a share in a rateable distribution of the assets, 
and on the date on which the application to set 
aside the sale was made under r. 90, it was made by 
a person entitled to a share m the rateable distri- 
bution of the assets and consequently should 
have been entertamed by the Court Byomkesh 
Ohackeabaetty V. Jatiedra Nath Roy (1913) 

18 C. W. N. 1311 

0. XXI, r. 101 — Joint possession with 

judgment-debtor if possession in one^s own inteiest — 
Scope of section, A claimant who has an interest 
in the land of which possession has been delivered 
in execution of a decree either as a member of 
the family of the judgment-debtor or otheiwuse 
and who is affected by the deliveiy of possession, 
is a person who is in possession in respect of his 
ov-n interest, though jointly with the judgment- 
<debtor, and he can claim to be in possession of the 
property on his own account within the meaning of 
r. 101, 0. XXI, of the Civil Procedure Code. 
Radha Gobinda Misea v Raghij Nath Misea 
(1913) . . . . 18 C. W. N. 695 

0. XXII, rr. 4 and 9— 

See Limitation Act (IX op 1908). s 5 
I. L. R, 36 All. 235 
0. XXin, r. 3, Sch. H, cIs. 1-16— 

Suit — Reference to arbitration without leave of Court — 
Application to stay further progress of the suit — 
Application not according to law. After . the insti- 
tution of a suit, the plaintiff and one of the defend- 
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ants entered into an agieenient to submit the matter 
in difference between them to arbitration without 
the leave of the Court. Thereupon, the defendant 
having applied to the Court to stay the further 
progiess of the suit, the Court rej'ected the apph- 
cation on the greund, intei aha, that the re- 
ference did not amount to an adjustment of the 
matter in suit within the meaning of 0. XXIII, 
r. 3, of the Civil Procedure Code (Act V of 
1908) On appeal by the defendant the District 
Judge confirmed the older The defendant having 
applied under the extraordinary jurisdiction : 
Held, confirming the older, that where the Court 
was seized of a cause, its jurisdiction could not he 
ousted by the private and secret act of parties, and 
if they, after having invoked the authority of the 
Court and placed themselves under its superin- 
tendence, desired to alter the tribunal and substitute 
a piivate arbitrator for the Court, they must proceed 
according to the law laid down m the first sixteen 
clauses of the Second Schedule of the Civil Pro- 
cedure Code (Act V of 1908) Held, further, that 
parties htigating in Court had peifect liherty to 
compose their differences amongst themselves into 
any lawful agreement, compromise or satisfaction, 
and that when this ivas done, they had only to 
apply to the Court under 0 XXIII, r 3, of the 
Civil Procedure Code (Act V of 1908), but that 
a meie agreement to refer to arbitration, even 
though in other respects vahd, could not be such 
an adjustment in whole or in part of the su^t as 
the Court could give effect to under 0. XXIII, 
r 3. Vyankatesh IMahabev v. Ramchandea 
Keishna (1914) . . I. L. R. 38 Bom. 687 

■ 0. XXV — Addition of parties at 

late stage of case — Oidei for secunty for defendant's 
costs — Poverty of plaintiff if alone can justify 
such Older. The plaintiff before bringing the suit 
made an agreement with one S by which the latter 
undertook to advance any amount that might be 
necessary to prosecute the suit up to the Privy 
Council, The amount so advanced was to be reali- 
sed from any property recovered by a final de- 
cision or on compromise and the plaintiff and S 
agreed to divide equally the balance of what was 
recovered 8 was to be able to compromise the 
suit and if the suit was unsuccessful the plaintiff 
was not to be liable to 8 for costs The plaintiff 
brought the suit on the 31st July 1911. It came on 
for hearing on the 1st April 1913 The plaintiff 
closed his case on 22nd April and just before that 
the defendant applied to the Court to have 
8 made a plaintiff and to have S and the plaintiff 
ordered to give security for the payment of the 
defendant’s costs. The Court refused to make 
8 a plaintiff, but ordered the plaintiff to give se- 
cunty for the costs of the suit up to Rs 5,000. 
The High Court issued a rule to show cause why 
8 should not be made a defendant and why the 
order about costs should not be set aside. Held, 
that 8 should not be made a party defendant 
partly because the ongmal application to make S 
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a party plaintifi 'was made at too late a stage of 
tb,e case and partly because it did not appear that 
8 had SLiLj actual present interest in the property. 
That the order about costs was not made and could 
not be supported under 0 XXV, but the Court has 
inherent po\ier to make it. The question, how- 
ever, V Inch should determine the granting of 
such an order 'was whether the plamtifi had got a 
substantial mteiest in the suit or was he suing 
for another as a mere puppet. Such an order 
could not be made merely because the plaintiff 
was a poor man, amd the low^er Court having 
made the older only on that ground it was 
'Without jurisdiction. Held, further, that it could 
not be said that S's interfeience was illegal m the 
sense that it was against pubhe policy as described 
by the Privy Council in Chpdamhma Chetty v 
JRunga Krishna, L. E. 1 I A 241, 264 : s c. 22 
W. R. 149, 152. Haui Nath Sikgh i\ Ram Ktjmah 
Bagchi (1913) . . . 18 C. W. N. 119 

0. XXVI, r. 10 {2) — Comymssionei , 

Tight of paitxps to examine — Covrfs leave if may he 
withheld aihituiiily — Report not giving reasons for 
conclusion. The Legislature in making the report 
of the Commissioner admissible in evidence by 
itse'f and his examination m connection there'with 
subject to the Court’s leave intended to afford 
protection to him from vexatious examination at 
the instance of either party The permission to 
examine the Commissioner cannot, however, be 
arbitrardy withheld When the Commissioner has 
not given reasons for his conclusions it is a pioper 
ease for the examination of the Commissioner as a 
Witness Sitapam v Rama Prosad Ram (1913) 

18 C. W. N. 697 

0. XXX, r. 2— 

8ee Instjraxcb . I. L. R. 41 Calc. 581 

■ 0. XXXIV — Limitation Act {IX of 

1908), 8ch. I, Art ISl^Consent decree — InstaU 
ments — Application foi decree ahsohite for sale — 
Limitation. An application for a decree absolute 
for sale oi a mortgage charge under the terms of a 
consent decree, which provided for satisfaction 
of the decretal debt by instalments, is an appli- 
cation under the Civil "Procedure Code (Act V of 
1908), Order XXXIV, and is governed by Article 
181, Schedule I, of the Limitation Act (IX of 1908). 
Such apphcation must be made within three years 
from the time the nght to apply accrues. Datto 
Atmaeam V. Shanhae Dattateaya (1913) 

I. L. R. 88 Bom. 82 
O. XXXIV, rr. 1, 14— 

aS'cc Moetgage . I. L. R. 41 Calc. 727 

1- 0. XXXIV, r. 14— 

8ee Tbakseee of Peopeety Act (IV of 
1882), s. 99 . I. L. R. 36 All. 516 

0, XXXVIU, r. 5 — Attachment before 

judgment — Money decree — Death of judgmmUdeLtor 


CmL PROCEDURE CODE (ACT V OP 1908)— 

contd. 

0. XXXVm, r. 5 — conoid. 

— Pioperty passing by survivorship to his co-par ” 
cener — Subsequent execution of decree — Right of 
survivorship not defeated by execution. In 1906 
the plaintiff obtained a money decree against B, 
having first obtained attachment before judgment 
of certain property which was joint -family pro- 
perty. In 1907 B died while joint 'wuth defendant 
2 The plaintiff applied to execute the decree in 
1909 and again in 1911. The io'w'er Courts dis- 
missed the application on the ground that the title 
of defendant 2 to the property by survivorship- 
w^as not defeated by the attachment before judg- 
ment The plaintiff having appealed * Held, that 
the attachment before judgment did not defeat 
the right of defendant 2 by survivorship ; and 
that the plaintiff had taken no measure to which 
could be attributed the effect of defeating that 
right. SuBEAO Majvtgesh V. Mahadevi (1913) 

I. L. R. 38 Bom. 105 

0. XXXIX, r. 2 — Interlocutory in-- 

junction — Mandatoiy injunction — Power of Court 
to giant, pending trial. The defendants erected 
on their own land a screen for blocking up the 
openings which the plaintiff had made in his wall. 
The plaintiff filed a suit to have the screen removed ; 
and pending the suit applied for and obtained a 
mandatory injunction directing the defendants 
to remove the screen The defendants apphed 
to the High Court. Held, setting aside the order^ 
that the lower Court had acted illegally and With 
material irregularity in the exercise of its jurisdic- 
tion, m granting the mandatory injunction. Quaere : 
Whether a mandatory injunction can be considered 
as a “ temporary ” injunction under 0. XXXIX, 
r 2, of the Code of Civil Procedure Rasul 
KaELM V PlEUBHAI Amiebhai ( 1914 ) 

I. L. R. 38 Bom. 381 

0. XXXIX, r. 2, s. 24 — Tempoiary 

injunction by Munsif — 8uit transferred to the file 
of District Judge aftei injunction by Munsif — 
Breach of injunction aftei transfer — Jurisdiction 
of District Judge to punish for contempt — Bengal 
Civil Courts Act {XU of 1887). In case of breach 
or disobedience of a temporary in]unction, the 
Court winch actually granted the injunction may 
punish the contempt under 0. XXXIX, r 2 (t?)^ 
There is nothing in s. 24 of the Civil Procedure Code 
or 111 Chap. IV of the Bengal Civil Courts Act 
authorising, either expressly or by necessary im- 
plication, a Court to which the suit may be trans- 
ferred but which did not grant the injunction, to 
exercise the special j'arisdiction under O XXXIX, 
r. 2 (3) Jaharuddi v. Hari Chaeax Pobder 
(1913) . . . . 18 C. W. N. 470 

0. XL, r. 1 — Injunction — Receiver — 

Application for temporary injunction as to property 
m suit — Order putting each party in possessioih 
of pait pending the suit. The defendants in a suit 
for partition made an application to the Court 
touching the custody of the property, the subj'ect- 
matter of the suit. The Court thereupon directed 
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€IVIL PROCEDURE CODE (ACT V OF 1908)— 

contd 

0. XL, r. l—co7idd. 

that until tho determination of the suit the plaint- 
iffs should have the control and management 
of a portion of the property in suit, and the de- 
fendants of another portion Held, that the order 
was a legal order and a proper order in the cir- 
cumstances, and not the less so because the Court 
had acted suo motu The order practically amount- 
ed to one under Order XL, rule 1, of the Code of 
Civil Procedure, 1908 Dan Prasad v. Gopi 
X iSHAN (1913) . . I. L.^R. 36 All. 19 

— 0. XLI, r. 4 — Appeal — Discretion of 

Court — Decree based 07i giound common to all de- 
fendants — Couit not hou7id to set aside deoee as 
against non-appellant defendant Where an Appellate 
Court reverses a decree in favour of a plaintiff 
upon grounds common to all the defendants, 
it is not therefore bound to set aside the decree 
as against a defendant who has not appealed from 
it. SesJiadn v. Knshnan, 1. L R 8 Mad 192, 
referred to. Xarain Dieshit v Binaik Bhat 
^1914) . . . I. L. R. 36 All. 610 

— — 0. XLI, r. 10 — Appeal — Vahalatnama 

^Appeal presented hy a vakil whose vahalatnama 
was in fact defective. Where, by an oversight, 
the name of a vakil who had filed an appeal was 
omitted from the body of the vahalatnama, it 
was held, on objection taken by the respondents, 
that the document was invahd and the appeal 
consequently had not been properly presented. 
The force of this objection to the vahdity of the 
-appeal was not lessened by the fact that it was 
raised at a very late stage of the proceedings, in 
fact after two orders of remand had been made 
by the Court of first appeal. Muhammad Ali 
Khan v. Jas Ram (1913) . I. L. R. 36 All, 46 

O. XU, r. 11, and 0. XLVn, r. 1— 

See Review . I. L. R. 41 Calc. 809 

1, 0. XTilj r. 22 — Suit for dissolu- 

tion of pai inei ship — Appeal — Cross-objection — Cross- 
objections , filed by one respondent against another 
Held, that on an appeal in suit for dissolution of 
partnership it is competent to the Court to allow 
a respondent to take cioss-objeetions against 
another respondent Jadunandan Prosad Singh 
V. Deo Naiain Singh, 16 C. W- N. 612, and Abdul 
Ghani v. Muhamniad Fasih, I L. P 28 AIL 95, 
referred to Balgobind v. Ram Sarup (1914) 

I. L. R. 36 Ali. 505 

2. — — - — - — Respondent, if 

may suppoit decree on ground decided against him 
without filing cioss-objeciions The respondent m 
an appeal can urge m support of the judgment 
a point not decided m his favour without present- 
ing a cross-appeal Imam Ali Patwaei v Ar- 
PATUNNESSA (1913) . . 18 C. W. N. 693 

0. XU, r. 27 — Appellate CouH — 

Admission of fresh evidence — Practice regarding 

“'admission. Where an Appellate Court desires to 
admit fresh papers m evidence, under rule 27 


CIVIL PROCEDURE CODE (ACT V OF 1908)— 

contd 

0. XU, r. 27— 

of 0. XLI of the Civil Procedure Code (Act V of 
1908), it must record its reasons in writing for 
doing so and admit them formally in evidence. 
Daji Babaji V. Sakharam Krishna (1914) 

I. L. R. 38 Bom. 665 

__ 0. XLm, r. 1, el. {w), and 0. XLVH, 
r. 7— 

See Review . I. L. R. 41 Calc. 746 
0. XLvn— 

See Appeal to Privy Council 

I. L. R. 41 Calc. 734 

1. -0. XL VII, r. 1 — Review of judg- 

ment — Suit dismissed foi want of necessaiy notice 
as well as on the merits — Ground of review touching 
the merits only A suit against the Court of Wards 
was dismissed on tw'o grounds (i) that the notice 
given by the plaintiff under the' Court of Wards Act 
was defective ; and (ii) that the plaintiff was ille- 
gitimate An apphcation was made for review 
of judgment on the ground of discovery of new 
and important evidence on the question of legiti- 
macy. Held, that the application was properly 
dismissed, inasmuch as the decision on the ques- 
tion of legitimacy on the reception of new evidence 
would not lead to the modification or setting aside 
of the original decree Mahabir Prasad v. The 
Collector of Allahabad (1914) 

I. L. R. 36 AH. 277 

2. Review petition — 

Subsequent filing of appeal-^J urisdiction of Court 
to hear i eview petition is not taken away hy appeal 
subsequently filed — Practice An application for 
review of judgment was filed m a Distnct Court 
and a rule nisi was granted The party subse- 
quently filed an appeal m the High Court. The 
Distiict Court rejected the review apphcation 
on the ground that it could not proceed with the 
application as an appeal w^as already filed. The 
applicant having applied to the High Court : Held, 
setting aside the order and directing the Distnct 
Court to dispose of the apphcation on the merits, 
that there was no express provision in the Civil 
Procedure Code which rendered the application 
for review incompetent on the mere presentation 
of an appeal by the same party at any subsequent 
time Chenna Reddi v. Peddaobi Reddi, I L. R 
32 Mad. 416, followed. Kara Y an Purushottam 
v Laxmibai (1914) . I. L. R. 88 Bom. 416 

Sch. H, cl. 11 — Arbitiatwn — Reference 

to arbitration on condition that certain adjustments 
should not he taken into consideration — Adjustment, 
difference between treating as an account stated and 
as a meie admission — Adimssibility of documents 
in support of particular items though excluded as 
evidence of a general settlement — Aibitratoi, mis- 
conduct of — Evidence, honest though mistaken admis- 
sion of a document by an arbxiratoi in violation of a 
lule of evidence inU^ucedpro hac vice. The defend- 
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CIVIL PROCEDURE CODE (ACT V OP 1908)— 

contd 

Sch. n, cl. IX—concld, 

ant m an action brought to recover certain sums 
claimed by the plamtift under a mortgage and two 
deeds of further charge consented to the suit 
being referred to arbitration on a condition, which 
was embodied in the consent order referring 
the case to arbitration, to the following eftect — 

“ And it IS further ordered that the said arbitrators 
do proceed on the basis of there having been no 
adjustments, and the adjustments relied upon 
by the plaintiff m this suit shall not be taken into 
consideration.” The arbitration proceedings were 
earned on before arbitrators appointed for the pur- 
pose and afterwards before an umpne and in the 
course of the proceedings the umpire in spite of 
'the defendant’s protests admitted one of the ad- 
justments m evidence as proof of an admission 
by the defendant that a certain item of Rs 1,300 
included in the adjustment was due from him to 
the plaintiff Previously the other of the two 
adjustments had been used by the plaintiff with- 
out protest from the defendant to prove one item 
therein. The defendant protested and asked the | 
umpire to submit a special case for the considera- 
tion of the Court under clause 11 of the Civil 
Procedure Code. The umpire doubted whether 
that clause would apply, but postponed further 
consideration of the item in question to enable 
the defendant to move the Court, if so advised, 
for leave for the umpire to state a special case. 
The defendant, thereupon, purported to put an 
end to the umpire’s authority and refused to go 
on with the reference, which nevertheless w^as 
proceeded with before the umpire euc parte and an 
award made. Held, that the passage m the con- 
sent order quoted above was reasonably susceptible 
of two constructions, that it was either a particular 
and specific, following upon a general, exclusion of 
all adjustments qua adjustments ; or, as contended 
by the defendant, a stipulation that certain docu- 
ments contaimng the adjustments should not be 
admitted in evidence for any purpose ; and that it 
was possible to admit a document as evidence in 
support of a particular item and at the same time 
exclude it as evidence of a general settlement. Held, 
further, that if the defendant’s contentions were cor- 
rect, the stipulation relied on was a rule of evidence 
introduced pro hac vice, and that the honest though 
mistaken admission by the umpire of a document 
in violation of that rule would not be a ground for 
setting aside the award, and that the defendant’s 
conduct in rejecting the umpire’^ offer to adjourn 
consideration of the item under discussion in order 
to give the defendant an opportumty to obtam 
the Court’s leave for a statement of the case and 
in decidmg to withdraw from the reference with- 
out the leave of the Court was incorrect. Aisha- 
BAi V. Essaji (1913) . I. L. R. 38 Bom. 60 

Sch. n, paras. 14, 15, 20— 

See Aebitratiok I. L R, 36 All. 336 

Sch. n, paras. 16 and 16 ; 0. XXXn, 

X. 7 — Arbitration — Agreement by guardian ad htem 


CIVIL PROCEDURE CODE (ACT V OF 1908)— 

concld 

Sch. n, paras. 15, IQ^concld 

of minor party to lejei — No objection taken to vali- 
dity of awaid — Deciee in accordance with envard — 
Appeal Per Eichabds, C J. and Banerji and 
Ryves, JJ Wheie an objection to the validity ol 
an awaid, which might have been raised under 
article 15 of the second schedule to the Code of 
Civil Procedure, is not raised within the time hmit- 
ed, or, being raised, is rejected and the Court pro- 
ceeds to pionounce judgment and to frame a 
decree, no appeal will he except on the grounds 
stated in article 16 of the same schedule 
Senible {pm Richabus, C J , and Ryves, J ) : 
that Order XXXII, rule 7, of the Code of Civil Pro- 
cedure, 1908, does not control article 1 of the se- 
cond schedule. It is not therefore necessary for the 
guardian of a minor party to obtain the express 
leave of the Couit before agreeing to a reference 
to arbitration being made by the Court. Ghulam 
Khan v. Muhammad Hassan, I L. R 29 Calc. 
167, and Hardeo Sahai v, Goun Shankar, I. L R 
28 All. 35, referred to. Lakshmana Chetti v. 
Chinnthambi, L L R 24 Mad. 326, distinguished. 
Lutawan V. Lachya (1913) 1. L. R. 36 All. 68’ 

Sch. n, para. 20, cl. (2) — Pnvatc 

award, application to fie — Forum of institution 
and appeal, if depends on value of award or value 
of matter in dispute — Change of law. When an 
award has been made on a referene to arbitrators 
without the intervention of the Court, the amount 
of the award and not that originally in dispute 
between the parties determines the forum in 
which an application to file the award is to be 
made and the Court to which appeal shall he 
from the order passed on the apphcation. Nar- 
Singh Das v. Apdhya Prosad Sukul, I. L. R. 31 
Calc. 203, not followed in view of the change in 
the law. Mohesh Ch. Koondoo v. Amae Chandea 
Koondoo (1914) . . 18 C. W, N. 867 

CO-ACCUSED. 

See Conspiracy L L. R. 41 Calc. 764' 

See Evidence Act (I oe 1872), s. 30. 

I. L. R. 38 Bom. 156 

CO-OPERATIVE SOCIETIES ACT (II OP 1912). 
ss. 19, 20— 

— Prioiity of registeied so- 
cieties to other ci editors, how enforceable — Rateable 
distribution-— Civil Procedure Code {Act V of 1908), 
s. 73, if applicable — Charge if any. By an ap- 
plication made under s 73 of the Code of Civil 
Procedure a registered Co-operative Society cannot 
enforce its prior claim within the meaning of s. 19 
of Act II of 1912, as agamst a judgment- creditor 
at whose instance property is gomg to be sold, if 
they have no decree or a charge under s. 20 of the 
said Act ^ Other remedies may stiU be open to 
such Society Abdttl Kadir v. Shahabazpitr 
Co-operative Bank (1914) . 18 C. W. N. 1146 
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rO-OPERATIVE SOCIETY. 

See Co-opEEATivE Societies Act. 

CO-OWNER. 

See Temporary Injunction 

I. L. R. 41 Calc. 436 

contract by — 

See Specific Relief Act (I of 1877), 

ss. 15, 17 . I. L. R. 37 Mad. 403 

S^t^t by, for 'joint posses- 
sion of land and injuncPon — Injury 07 likelihood 
thereof not alleged in plaint — Hostile title not set up by 
defence — Decree for joint possession if should he 
given — Ouster, meaning of — Common laiv action 
for ejectment and equity suit for injunction, dis- 
tinction between, if should be intiocLuced in this country 
— Principle of equity, justice and good conscience. 
The plain tij0fs and the defendant weie co-sharers 
in a mehal Each co-sharer was in sole occupa- 
tion of some lands appertaining to the mehal as 
hhamar lands and the defendant was in such 
possession of some lands. On the defendant 
commencing some building on portions of the 
land the plamtiffs brought a suit for recovery of 
jomt possession of the land in dispute on declara- 
tion of their proprietary right to their share m 
it, for demohtion of the building raised, for an 
injunction restraining the defendant from building 
on the land. The defendant did not claim any 
exclusive title to the land and the plaintiffs did 
not allege that they had sustained, or were hkely 
to sustain, any substantial in 3 ury by reason of the 
sole occupation of the land or building thereon 
by the deferidant. Held, that the mere fact of 
sole occupation by one co-sharer does not neces- 
sarily constitute an ouster of other co-sharers 
nor does it entitle the latter to a decree for joint 
possession Ouster means ‘ dispossession of one 
co-sharer by another where a hostile title is set 
up by the latter and when the occupation of the 
latter is not consistent with joint ownership Held, 
that there being no assertion of hostile title m the 
present case, there was no ouster of the plaintiffs 
by the defendant. That the distinction between 
a common law action for ejectment and an equity 
suit for an mj unction should not be introduced 
in this country and questions of jomt possession 
and injunction should be decided on the principles 
of justice, equity and good conscience. That in 
the present case the mere fact that the land in 
suit adjoined the dwelling house of the plaintiffs 
irrespective of any injury would not be a sufficient 
ground, consistent with the principles of justice, 
equity and good conscience, to give joint posses- 
sion or order the demolition of the buildings al- 
ready erected, or restrain the defendant from 
building on it. Rasanta Kumari Dassya v. 
Mohesh Chandra Shaha (1913) 

18 C. W. N. 328 

CO-SHARER. 

See Hindu Law Partition. 

L. R. 41 I. A. 24*7 

See Penal Code (Act XLV of 1860), 

s. 447 . . I. L. R. 86 All. 474 


CO-SHARER— coTicZd. 

payment by — 

See Sale for Arrears oi\Revenuf. 

I. L. R. 41 Calc. 1092' 

Sole occupation by, of 

joint land — Ouster — Suit for joint possession — 
Justice,, equity and good conscience — Statu quo ivhen 
ma'^ntained. Where it is found that a portion of 
the joint land was marshy and was jointly possessed 
by all the co-owners although they had othei lands 
in separate possession and that when the mar&h 
silted up one of the co-owneis occupied the silted 
up land to the exclusion of otiiers • Held, in a 
suit by one of the co-owners for joint possession, 
that there was ouster, and plaintiff was entitled 
to recover joint possession without bringing a 
suit for partition. Where parties are contented 
with joint possession of a poition of the jomt 
land and separate possession of the rest, from 
the point of view of justice, equity and good con- 
science, the statu quo ought to be restored and the 
party dissatisfied relegated to a suit for partition. 
Kumud Lal Ray v Jogendra Mohan Ray (1914) 

18 C. W. N. 609- 

COAL. 

See M,ining Lease. 

I. L. R. 41 Calc. 493'. 

COASTING-VESSELS ACT (XIX OF 1838). 

ss. 4, 7 and 13 — Registry of vessels — 

Certificate of 7egistry — Certificate issued in the name 
of a person who trades in his own name jointly ivith 
his son — The son continuing the business in the 
same name after the pe? son's death — Piesh ceiUficate 
not obtained — Liability of the son for plying the 
Cl aft without certificate. A person owning a craft 
had taken- out a certificate of registry m his own 
name under s 7 of the Coasting- Vessels Act (XIX 
of 1838) He traded in his own name jointly with 
his sons On his death, his son carried on the busi- 
ness as before under the same name and did not 
take out a fresh certificate for the craft. The son 
was prosecuted under s. 13 of the Act for plymg 
the craft without a certificate ; but was acquitted, 
by the Magistrate The C4oveinment having ap- 
pealed : Held, that the craft havmg been registered 
in the father’s name, and the ownership of it 
having passed on his death to his son, the latter 
was bound to obtain a fresh certificate in his own 
name under s 4 of the Coasting-Vessels Act (XIX 
of 1838) ; and that his failure to do so was punish- 
able under s 13 of the Act Emperor v. Haridas 
Lakhmidas (1913) . I. L. R. 38 Bom. 111. 

COGAINE. 

importation of — 

See Evidence • I. L. R. 41 Calc. 545- 

— — —Possession of illicit co- 
caine — Mere possession of bill of lading and invoke 
relating to illicit cocaine seized in the Custom House — 
Attempting to impoit such cocaine into Bengal — 
Alteration, on the same facts, of conviction of being 
in possession to one of attempting to import — Bengal 
Excise Act (Ben, Act F of 1909), ss. 2 (12), 46 (a),^ 
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■CIOGAINE~com:?c?. 

52 and 61 — Ci innnal Procedure Code {Act V of 1898), 
Sh. 236, 237. The doctrine of constructive posses- 
sion must be very cautiously applied, especially 
in the domain of criminal juiispiudence The 
mere possession of a bill of lading and an invoice 
covering goods lying undelivered in the Custom 
House, by a person who is not the consignee, 
^does not amount to possessior of such goods within 
the meaning of the Bengal Excise Act Kashi 
Nath Bania v Emperor, I L R 32 Calc 557, and 
Ashuf Ah V Empeior, I L R. 36 Calc. 1016, 
.distinguished Wheie the accused v/as found in 
possession of a bill of lading and an invoice relating 
to SIX bales of old wearing apparel which contained, 
-to his knowledge, a large quantity of contraband 
cocaine purporting to be consigned to K P by a 
firm m London, and he made over the documents 
'to a firm of shipping agents for clearance from 
the Custom House and failed to produce the 
-alleged consignee for whom he professed to be 
acting, or to give any clue about him * Held, 
that the conviction of being in possession of such 
cocaine, under ss 46 {a) and 52 of the Bengal 
Excise Act, was not sustainable, but that the ac- 
cused should, having regard to ss. 236 and 237 of the 
Orimmal Procedure Code, be convicted, on the 
.same facts, of attempting to import the cocaine 
into Bengal under s 61 read with ss. 46 {a) and 
s. 2 (12) of the Act. Kali Chaean Mttkerjee 
s. Empeeoe (1913) . I. L. R. 41 Calc. 537 

COGNIZANCE. 

See Complaint I. L. R. 41 Calc. 1013 


•COLLECTOR. 

See Bhagdaei Act (Bom Act V of 1862), 
s. 3. . . I. L. R. 38 Bom. 679 

See Civil Prooedtteb Code (Act V of 
1908), ss. 68, 70, E 14 ; 0. XXI, E. 101. 

I. L. R. 38 Bom. 673 

410LLISI0N. 

See Co:nteibutoey Negligeftcb 

I. L. R. 41 Calc. 308 

OOHMISSION. 

See ADMIiaSTEATOE PBNDEETE LITE, 

I. L. R. 41 Calc. 771 

COMMITMENT. 

See Ceimtnal Procedtjee Code, s. 213 

1. L. R. 38 Bom. 114 

COMMON LAW. 

See Contempt of Court. 

L L. R. 41 Calc. 173 

<JOMPANIES ACT {TL OF 1882). 

ss. 76, 77 — Ai tides of association 

- — Agent — Bo^ lowing powers — Contract Act {IX of 
1872), s, 237 — Estoppel. The agents of a joint 
stock company — a joint Hindu family firm — 
'borrowed a considerable sum of money on hundis 
.executed by the managing member of the firm 


COMPANIES ACT (VI OF 1882) — condd. 


S. 76 — concld. 


in the name of the company These hundis 
weie signed with the name of the managing 
member simply, having nothing on the face of 
them to indicate that the person who signed 
them was signing as an agent and not m his per- 
sonal capacity The company had no valid 
articles of association, and neither the memoran- 
dum of association nor table A of the Indian 
Companies Act, 1882, empowered the agents to 
boriow money Theie weie, however, what pur- 
ported to be articles of association, which though 
legally invalid (they had never been legisteied), 
were treated by the company and submitted to 
the pubhc as being the genuine and legally adopted 
articles of association of the company These 
articles did give the agents of the company power 
to boirow Held, that the signature of the manag- 
ing member of the agent-firm w^as sufficient, and 
that, although the articles of association were not 
valid, yet the company was in the circumstances 
estopped from raising the plea of their invalidity 
against holders in due course of these hundis 
Kunj Kishoee V The Ofixctal Liquidator, 
Shri Baldbo Mills, Ld. (1914) 

I. L. R. 36 All. 416 


COMPANY. 


borrowing powers of — 

See Companies Act (VI of 1882), ss 76, 

77 . . I. L. R. 36 AU. 416 

1, Contact with com- 

pany, term^ of, in correspondence, and company's 
minutes, conflict between — Right of heir to enforce terms 
of sale R by letter offered to sell to the appellant 
company a patent for Rs, 10,000 paid m cash and 
Rs 20,000 in paid-up shares of the company. 
The letter contained a provision that the company 
would be entitled to retain and cancel those shares 
in the event of R, who was to serve as the com- 
pany’s manager, by reason of death, resignation, 
etc , failing to complete 4 years’ service. The 
company in their minutes recorded resolutions 
which did not embody this condition and in ex- 
press terms spoke of the transaction as a sale 
of the patent for Rs 30,000. Held, that the 
only contract between R and the company was 
that contained in the minute and that if this 
minute incorporated the terms of the letter, it 
did so in so far only as the letter was not incon- 
sistent with the express terms of the minute. 
That on J?’s death viathin 4 years, jK’s widow was 
entitled to have fully paid-up shares to the amount 
of Rs 20,000 allotted to her Perfect Pottery 
Company v. Ida X. Rose (1914) 

18 C. W. N. 1185 

2. Sale of shaies — 

Bond given for price — Unauthorized refusal of 
manager to register transfer — Suit on bond^Plea of 
non-registration of transfer not open to defendant. 
A sold to B certam shares in a company, and B, 
instead of paying the price in cash, executed a 
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COMPANY— 

bond therefoi in favour of A. Registiation of tbe 
transfer was refused by a peison describing him- 
self as the chief manager of the company, who, 
however, did not appear to have any authority 
under the ai tides of association to refuse to 
register a transfer of shares Held, on suit by 
A on the bond, that it was not competent to ^ 
to plead as a defence that the tiansfer , of the 
shares pui’chased by him had not been register^, 
as there had in fact been no lefusal to register by 
the company B^haditu Singh Shi am Sijnbab 
Tug (1914) . . L L, R. 36 All. 3b5 

g Board of Dvectors 

^Allotment of slunes by an inegulmly conMated 
bomd—Notice of allotment not given to applicant 
^Limitation— Contributor)/. Held, that an allot- 
ment of shaies in a joint stock company made i 
ibv an irregulaily constituted boaid of direc ors i 
was piimd facie invalid Bntis% Hatch ^ 

Company, Limited, Ec paite Boss, 43 Law Times, > 
Wi referred to But this defect may sometimes i 
be^ cured if the articles of assocation of the com- i 
panv piovide for the validation of an act done by I 
a de facto director m a bond fide manner Held, i 
aim, that if no notice of allotment of m a 

company is given to an appheant before the com- I 
pany goes into liquidation, such applicant is not 
Lbie to be placed on the list of contnbiitones^^ 

In re Scottish Petroleum Company, Ch I 

Dawson v. African Consolidated Land and Prcmyig | 

Company, USOS] 1 Oh 0, and British Asbestos [ 

Oompanl v. Boyd, [29^^ 3 Oh ' 

S" ® ^2 i 

COMPENSATION. ; 

Co^TBVCT Acr^ax | 

S,. Cbimik^l 383 ' 

See CEtBrSTAL PBOCEDtrEB OoDB, ss 250, 

537 I. L- R- 36 AU. 138 

See Land AcQUi’inoN Aor (I of 1894) 

I. L. R. 38 Bom. 37 

■COMPLAINT. 

CEmiNA. P-OOND^N Cobb, |^20L ^ 

S,. Cbiminab R^ooebb^bb ttBE. ^^437^^ 

^frivolous or vexatious — 

See Cbiminab Peocbbbrb Cobb, ss. 250, 
537 , . 1, Xj!« K* do iiii. lo<4 

.Complaint by husband 


of minor wife against ceitain persons of offences 
aqimsi her—Prelimmaiy ingnirij by Mag isirate— 
Wifhdiawal of complaint by husband— Be fu sal by 
M igistiate to dismiss complaint — Emminaiwn of 
wife and other piosecution witnesses at inquiry 
Cognizance against persons not named in ihe com- 
1)1 lint on evidence taJeen at such inquiry — Cognizance 
on complaint or infoi motion— Ciumnnl Pweedure 


COMPLAINT —cuncld . 

Code {Act V of 1898), ss 190 (1) (a), (c), 202, 203— 
Practice A Magistiate taking cogmzance of ^aii 
offence upon a complaint against certain specified 
persons, is competent to proceed against others not 
named theiein but who are disclosed by the prose- 
cution evidence, taken on a prehminary inquiry 
under s 202 of the Criminal Procedure Code, to 
have been concerned in the offence. Gharu Chandra 
Das V Naiendia Ktishna Chahavadi, 4 G. IP. 

3H, Baghab AcJiarjee v Ejnpiess, 3 G IK A . 
ccl%x>xn, followed Khuduam Alookeiyea v. Em- 
press, 1 G. W N. 10 j, not followed Jagat Chandra 
Mozumdai v. Queen-Empress, /. B- B 26 Calc. 
'^86, distinguished Where a complaint was made 
under ss 342 and 363 of the Penal Code, against 
four pel sons, by the husband of a girl aged 11, 
whereupon the Magistrate, after examining him 
on oath, ordeied him to prove his case, and 
two days later he presented a petition lor the 
withdrawal of the complaint and its dismissal as 
untrue, but the Magistrate proceeded, on the date 
fixed for the prehminary inquiry, to summon the 
witnesses, and thereafter examined the girl 
some other pre sedition witnesses and found that, 
though there was no satisfactory evidence agamst 
the original accused, there was sufficient evidence 
against other persons, and, ti eating the girl as the 
real complainant, issued processes against them loi 
offences undei ss 342, 352 and .^63 of the Penal 
Code. Held, that the Magistrate was right in 
ordering the examination of the wutnesses to 
ascertain if there was any substance in the petition 
of withdrawal and in the complaint. Held, further, 
that he took cognizance agamst the persons no^ 
named in the complaint under cl. (u) and not cl. (c) 
of s 199 (i) of the Criminal Procedure Code. 
BEDAJt Buksh I'. Syamapada Das Malakar (f914) 

I L. R. 41 Calc. lOlo 

COMPOSrriONDEED. 

; See Stamp Act (II of 1899), 8ch. 1, 

Art. 22 . I. L. R. 38 Bom. 576 

1 

COMPOUNDING OFFENCE, 

1 See Madras Forests Act (V of 1882), 

j ss 26, 53, 55. I. L. R. 37 Mad. 280 

! ^grievous liurt— 

I See Contract . I, L. R. 37 Mad, 385 

I 

I COMPROMISE. 

I See Agreement I. L. R. 37^Mad, 408 

1 

1 CONCILIATOR. 

; See Limitation I. L. R. 38 Bom, 653 

CONCURRENT FINDINGS OF FACT. 

See Registration. 

I. L. R. 41 Calc. 972 

See Special or Second Appeal 

I. L. R. 37 Mad. 443 

E 
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CONDUCT OF PARTIES. 

See Zajvitndabi Sale. 

I. L. R. 37 Mad. 22 

CONFESSION. 

See Admissions and Coneessions to 
Police Ofeicers. 

1. L. R. 41 Calc. 601 

See Co-accused I. L. R. 88 Bom. 166 

See Evidence Act (I or 1872), s. 30 

I. L. R. 38 Bom. 156 

See Evidence Act (I or 1872), s 91 

1. L. R, 36 All. 222 

CONFIRMATION. 

See Sale in Execution oe Decree 

I, L. R. 41 Calc. 690 

CONSENT DECREE. 

See Cn^iL Procedure Code (1908), 0 
XXXIV . I. L. R. 38 Bom. 32 

See Instalments I. L. R. 38 Bom. 32 
CONSIDERATION. 

See Evidence Act (I of 1872). s. 92, 
REoviso (1) . I. L. R. 36 All. 537 

See Guardians and Wards Act (VIII 
OF 1890), ss. 7 (2), 29, 30, 

I. h. R. 37 Mad. 38 

See Mortgage . I. L. R. 36 All. 478 

CONSIGNEE. 

duty of — 

See Carriers I. L. E, 41 Calc. 703 

CONSIGNMENT. 

loss of — 

See Railway Company. 

I. L, R. 41 Calc. 676 

CONSPIRACY. 

Const'} uciive oQcnce in 

furtherance of an inienhon comryion to the accused on 
trial and another — Abetment by conspiracy — Ccnspi- 
7 acy between two pei sons on iiial, thee other so named 
and otheis unlncion — Acquittal by piry, of conspi- 
raiois on trials efjcci of — Verdict net ccnclusne as to 
persons not on iiial — Distinct eiidence against letter 
— Character of teidicis in England and India — 
Etideniiaiy lalue of the some witness as to the 
identity of different persons — Opinion of the Judge 
as to the weakness of eiidence of identity of peisons 
under trial — Stay of trial against otke/is — Warmnt 
against cne, wi Mi awn on acquittal of other alleged 
co-offenders — Be-inshtuhon of proceedings by the 
District Magistrate on the advice of law-officers of the 
Crown — Legality of proceedin as Whei e tv o pei sons 
were chaiged under ss. "Af and of the Penal 
Code, for oftenees committed m pursuance of an 
intention common to them and to the petitioner, 
and also under ss. and of the Penal Code, 
for abetment by conspiracy between themselves, 
the petitioner, two others named and otheis un- 


CONSPIRACY— 

known, and were acquitted by jury , Held, that 
the acquittal on the conspiracy charges did not 
conclude the liability of the petitioner for convic- 
tion of the same offence, as there veio two others 
named and others unknown who were also alleged 
to have been membeis of the conspiiacy. Held, 
also, that the acquittal did not affect the question 
of the petitioner’s ciimmality, as the jury had not, 
and could not have, formed or expressed an opinion 
as regards him, as he v as not then on tiiel, and that 
there was besides, distinct evidence alleged against 
him in the case. Technicalities of the English law^ 
based on the sacred character of jury-vei diets 
cannot be imported so as to give such a chai actor 
to verdicts in India wheie by the express provisions 
of the law' it does not attach to them Bamesh 
Chandia Baneijee v Empeioi, /. L B. 41 Calc. AO, 
pei Beachcroet, J., approved. The evidence of the 
same witness as to the identification of one pei son 
may be quite chfferent to that as legaids the ideii' 
tification of others. Where the Judge clearly stated 
that the identification of the two persons under 
trial w^as weak, and on that ground he accepted 
the verdict of acquittal, it would be unwarrantable 
for the High Court to stay the ordinary course of 
justice in the case of the petitioner. Where, after 
the acquittal of the two persons on trial, the 
w' arrant against the petitioner was withdrawn, 
but proceedmgs w'ere re -instituted against him by 
the officer in charge of the police-station within 
whose jurisdiction the offence w'as committed, under 
the direction of the District Superintendent of 
Police who could not appear himself but had been 
instructed by the District Magistrate on the 
advice of the law' officers of the Crown that the 
case could go on against the petitioner on the 
evidence . Held, that the District Magistrate was 
competent to take cognizance of the case if on 
taking legal advice he thought that the evidence 
brought the accused within the purview of the 
law\ Manindra Chandra Ghose v. Emperor 
(i9i4) . . . . L L. R. 41 Calc. 754 

CONSTRUCTION. 

See Hindu Daw — Will. 

I. L. R. 41 Calc. 642 

CONSTRUCTION OF DOCUMENT. 

See Pensions Act (XXIII of 1871), s. 11. 

I. L. R. 36 All 318 

See Transfer of Property Act (IV of 
1882), ss. 58, ICO. 

L L. R. 36 All. 201 

See Will . I. D. R. 36 All. 101 

. Sale or agreement to 

sell — Intenuon is the test — Want of i egisiraiion — 
BegistraHon Act {111 of 1877), s. 17 — Admissibi- 
lity — Evidence. Whether a do'ument opeiates by 
way of a present conveyance of property or only 
as an agreement to create a future nght depends 
upon the intention of the parties as expressed in 
the instrument. Even if a present right is created 
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CONSTRUCTION OF DCCIMENT— cowclw. 
tbe instrument, though unregistered, is admissible 
m evidence, m a suit tor specific performance. 
JSagappa v. Detu, 1, L JR. ]4 Mad. i6, and Vpendra 
Nath Banerjee v. Vmesh Chandra Banerjee^ 16 C. 

. N. c76, follo'vved. The instrument in this case 
vas construed as an agreement to sell notwith- 
standing that it contains certain words showing a 
present transfer. Mai^gabima v. Ramamma (1914) 

I. L. R. 35^ Mad. 480 

CONSTRUCTION OF STATUTES. 

8ee Statutes, costbuction oe. 

Rights if way he ccii- 

ferred by imjphcaHon from language of statutes. 
Rights cannot be conferred by mere imphcation 
horn the language used in a statute. There must 
be clear and unequivocal enactment. Arnold v. 
Mayor of Giatesend, 2 K. <Ss J. 674, 691 : s. c. 110, 
R. R. c27, followed. Amulya Ratan Siecab u. 
Taeini Nath Dey (1914) . 18 C. W. N. 1280 

CONSTRUCTION OF WILL. 

See . I. L. R. 38 Eom. 697 

CONSTRUCTIVE OFFENCE. 

See CoHSPiEACY I. L. R. 41 Calc. 754 

CONTEMPT. 

of inferior Court — 

See Cohtemet oe Couet. 

I. L. R. 41 Calc. 17 

CONTEMPT OF COURT. 

1, Calcutta High Couit, 

jurisdiction of, to take summary ^oceedmgs in 
contempt of mofussil Magistrate — Calcutta High 
Court, Original Side, jurisdiction of— -Constitution, 
jurisdiction, power and authority of the Supreme 
Court, Sudder Dewant Adawlut, Sudder Nzzamut 
Adawlut and King's Bench — Court of Record, nature 
of—Contempi of inferior Court, whether always con- 
tempt of High Court — What constitutes contempt of 
High Court — Summary proceedings — Criminal con- 
tempt not 'to he punished unless prated hy legal 
evidence — Statement on infoimaticn and belief, if 
legal evidence and when — Admission on affdaiit, 
when can he considered by Ccuri — Pcsitiie eti- 
dence ” — Supplementary affidavit or evidence making 
up defects of original motion, if allowable — Calcutta 
High Court Rules— Superintendent and Remem- 
brancer of Legal Affairs and ex officio Public Prose- 
cutor, Bengal," if he can represent Government on the 
Original Side of Calcutta High Court — Costs — 
Criminal Investigation Department, if it can be 
prosecutor — Party against whom contempt proceedings 
are sought, rights of, to knew who the prosecutor is — 
Criminal Proceduie Code {Act V of 1898), s. 196 — 
Penal Code {Act XLV of 1860), effect of. on previous 
penal laws — Indian High Courts Act {24 db 25 Vict., 
c. 104), ss. 1, 8, 9, 16 — Letters Patent, 1862, els. 1, 
2e, 27— Letters Patent, 1866, els 27, 28— Charter cf 
26ih March 1774 {13 Geo. Ill, c. 63), els, 2, 4,21 


CONTEMPT OP COURT— 

—21 Geo. Ill, c. 70, §^7— i?e^. IX of 1793— Reg. 
II of 1801, s. 2— Reg. XXX of 1841—16 Charles I, 
c. 10—63 Geo. Ill, c. 156— Reg VIII of 1816— 
Reg XIII of 1829. The Calcutta High Court 
has no jurisdiction to commit, on a summary 
proceeding, for contempt of a mofussil crimmai 
Court. It has not any such powers from the 
jurisdiction it has inherited from the three abo- 
lished Courts. — the Supreme Court, the Sudder 
Dew am Adawlut and the Sudder Nizamut Adawlut ; 
— nor have such powers been vested m it by any 
Statute, Letters Patent or local Acts; nor has it 
any such Con m on Law powers. Rex v. Davies, 
{1906'\ 1 K. B. 32, Queen v. Lefroy, L. R. 8 Q. B. 
134, Queen v. Judge of the Biompton County Court 
and Vague, [1893] 2 Q B. l96, and In re Venkat 
Rao, 21 Mad. L J. S32, referred to. Surendra Nath 
Banerjee v. Chief Justice and Judges of the High 
Court, 1. L. R, 10 Calc. 1C9 , L. R. 10 I. A. 171, 
distinguished. An offence in the nature of a con- 
tempt ot an inferior Court wdthin the limits of the 
Calcutta High Court's Original Jurisdiction as 
being a misdemeanour under the Common Law, 
can be pumshed by that High Court on a summary 
proceeding. The Calcutta High Court has also 
the power on its Crown side to punish, on a sum- 
mary proceeding, an interference wuth the due 
admimstration of jTistice by a Division Bench in 
relation to a criminal appeal pending befoie it, 
where such interference amounts to an offence 
under the Common Law\ It has such power to 
punish even before the appeal is filed m tins Court. 
The constitution, j*urisdiction, power and auiho- 
nty of the Supreme Court, the Sudder Dew’ani 
Adawdut, the Sudder Nizamut Adawlut and the 
King’s Bench review’ed. Nature of “ Courts of 
Record ” analysed. A contempt of the infeiior 
Court need not necessarily be a contempt of the 
High Court. But facts showing that witnesses 
befoie an inferior Court had been attacked, deterred 
and frightened or in some manner dissuaded, 
hindered or prevented from giving evidence may 
amount to contempt of the High Court ; while an 
attack upon the Magistrate, any endeavour to 
corrupt him or any <&ect obstruction of his pro- 
ceedings would not, speaking generally, be a con- 
tempt of the High Court. Skipworfh's Case, L. R. 
9 Q. B. 230, followed. To justify recourse to the 
arbitrary, unlimited and uncontrolled power^ to 
take summary proceedings in cases of criminal 
contempt of Court, it is not enough that there 
should be a technical contempt of Court. It must 
be shown that it was probable that the puhhcation 
would substantially interfere with the due adminis- 
tration of justice O'Shea v. O'Shea and ParneU, 
1189CI 15 P. D. 59, referred to. Where, notwith- 
standing the pnmd facie tendency of the language, 
there is no real pre 3 udice created to the administra- 
tion of justice or no real case made for the inter- 
ference of the Court, the Court should not take sum- 
mary procee^ngs in contempt. No peison can be 
punished for criminal contempt unless the offence 
be proved by legal evidence. In re Pollard, 6 
Moo. N. 8. 110 ; 16 E. R. 457, followed. A state- 
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€ONTEMPT OF COURT-co^j^a’ 

m3nt lesuing on mformxtion and baiief is not 
legal evidence in a case of eiiniinal eonfceupt of 
Court A man m a criminal puoceeding need not 
deny tliat winch is not legally p^o/ed against him 
5^/k Qusen v. St'cnje*, L, R 6 Q B followed 
Even in a civU proceeding a statement on iiformi- 
tion and belief is not admissible eecept on an in- 
terlocutory application, and m that case, the 
giounds of such belief must be stated A Ciuit 
can ta'ie an adnission into consid3’'abion though 
'coniained m the a<hdavi: in answei to the motion. 

Pomtivm ev'idence " means e/idence “ which 
goes expressly to the very point in questio i, and 
that which, if believed, proves the point without 
aid from inference or reasoning as the testimony 
of an eye-witne to an orcurren *e, a> di^t ng a ^hed 
fiom indirect or circumstantial evidence” The 
Penal Code contains no siieeiSc repeal of the 
penal laws then m force This was mteutionai 
as it was consideied possible that some offenees 
might have been omitted which it would not be 
inte»ided to exempt from penal conse:iU8aces. 
Supplementary affidavits or evidence to mahe up 
defects of original motion should not be allowed 
and are against the rules of the Calcutta High 
Courc There may he difficulty as to an applica- 
tion for taking proceedings for contempt of Court 
by the officer described as “ The Superintendent 
and Remembrancer of Legal Affairs and ex officio 
Public Prosecutor, Bengal.” The officer described 
as the Legal Remembrancer is not authorised to 
represent the Government on the Original Side 
of the Court The usual rule, when a motion for 
contempt is dismissed, is that the respondents’ 
costs should be paid. Per Mookeejee, J. What- 
ever share the Criminal Investigation Department 
may have in the investigation of a case, they can- 
not he deemed in law to be the prosecutors in a 
criminal case. It is a matter of vital importance 
for the party against whom an Older for contempt 
of Court is sought, to know the person or persons 
at whose mstance the application is made , if the 
application is refused he is entitled to know -who 
is responsible for his costs • if, on the other hand, 
the application is successful, he is entitled to know 
who the respondent is in a possible appeal by him. 
Legal Remembrancer i\ Mitilal Ghose and 
Othbes (1913) , I. L. R. 41 Calc. 173 

2. — - - — - — Receiver appoint- 

ed by the Court, interference while discharging 
his duty — Interfei ence by one not a party to the suit 
if Contempt-Strangers to the suit, duty of, when 
affected by order appointing Receiver — Practice in 
contempt matter — A ffidavit, The right of a stranger 
in possession to continue in possession is not affected 
by the order appointing a Receiver, but the fact of 
his possession does not give him the privilege to 
interfere with the Receivei directed to take pos- 
session of the property His proper course is to 
^PP^y to the Court for the redress of his grievance. 
K he interferes with the Receiver he does so at his 
peril. The Court will not permit a Receiver ap- 
pointed by its authority to be interfered with or 
dispossessed of the property he is directed to receive 


CONTEMPT OP COmT—^ondd. 

by any one, although the oiJer appointing hin 
j may be peJeefcly eiroueous The Court requires 
I and insists that application should be made to the 
! Court for permission to take possession of any 
I piopeity of which the Receiver eithee has taken 
j possession or is diiected to take possession Amis 
I V, The Trustees of the BirLenheid Dock", 29 Be id 
i 3 JO, followel R \r 0 ivun ruai y Paosi-i 

Sex (Di3j . 18 C. W N. 233 

CONTEMPT 0? HIGfH COURT. 

See Contempt of Court. 

; I. L. R. 41 Cib. 173 

! COiriNlE^r SE^OEIT U FJTJilO. 

' S^c Hindu Lvw — Will. 

; 1. L. R. 41 Calc. 642 

CONTINUING BREACH. 

' See United Provinces MoNUiPiLiriEs 

Act (I OF 1900), s. 147 

I. L. R. 33 AB. 430 

CONTRACT. 

See Cause of Action. 

I. L. R. 41 Calc. 825 

See Embankment. 

I. L. R. 41 Calc. 130 

See pRoviNcivL Sm\ll Ciusc Courts 
Act (IX OF 1387), Sou 11, Art 3 

I. L. R. 37 Mai 533 

breach of, to deliver ?ooiis at a 

particular time— 

See Contract Act (IX of 1872), ss. 39, 55, 

63, 73 . . 1 . L. R. 37 Mad. 412 

by bought and sold notes — 

See Arbitration I. L R. 41 Calc. 35 

1. — Carnage of goods 

on inland waters of Lower Bmma — Receipt for goods 
shipped on cargo hods plying on river Irrawtdd'j — 
So-called mite's receipts not negotiable documents, 
nor documents of title— Transfer of Piopertg Art 
(/F of 1882), s, 137 — Rate Circular issuei by ship- 
owners — Delivery by them of cargo without producti la 
of mate's receipt— Li ahiWy if Shipmnj Comp%n'} 
The plamtiffs (appellants) advanced money to the 
first defendant under an agreement by which the 
money was to be enployed in purchasing paddy 
to be stored in the plaintiffs’ godown at Bounggyi, 
and thence to be taken to Rangoon foi sale. The 
agent of the first defendant at Dounggyi induced 
the plaintiffs’ agent to allow the padiy to be 
shipped to Rangoon in boats belonging to the 
second defendant Company in the name of the first 
defendant as shipper Ele/en boat-loads in all 
we^e sent in respect of eight of which the hr a 
defendant paid the money to the plaintiffs’ nominee 
at Rangoon. In respect of the Ccargoes of the la A 
three boats the agent of the first defendant endorsed 
and dehvered to the plaintiffs what purported to be 
mate’s receipts for the cargoes loaded. The first 
defendant sold the cargoes, obtained delivery of 
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CONTRACT— 

the paddy from the defendant Company without 
producing the mate’s receipts -which the Con pany s 
agents had given for the paddy and deln ered the 
paddy to the purchases, paying iiothmg to the 
plaintijffs In a suit against the first defendant 
for the amount due for advances, and against the 
defendant Company for damages for that amount 
on the ground that the Company’s agents had 
delivered the paddy to the first defendant without 
production by him of the mate’s receipts, and that 
theii- doing so was in breach of a lepresentation 
which the Company made to the public ly a 
printed Rate Circular or Notice, and by then 
usual course of business, that delivery of caigo 
carried by the Company’s boats would only be 
made to persons holding mate’s receipts for the 
cargo. Held (affirming the decision of the Chief 
Court of Lower Burma), that the receipt was not 
bill of lading, nor a mate’s receipt, and not a 
negotiable instrument , nor was it a document 
falling within s 137 of the Transfer of Pioperty 
Act (IV of 1882), and therefore not a negotiable 
document in the sense of that section It was 
merely a simple ordinary receipt for goods, and 
not a document of title upon the tiansfei of which 
the goods passed Held, also, that the clause m 
the defendant Company’s cncular that “ mate’s 
receipts must ) e given up lefoie discharge is 
allowed to commence, or in the e\ ent of the mate’s 
receipt not having come to hand, the Company's 
usual guarantee must be signed, ’ merely set foith 
a mode in which, in conducting their own business, 
the Company would protect themselves in the 
couise of their trade, but did not constitute an 
obligation upon which the plaintiffs were entitled 
to found any liability on the part of the Company 
if the clause was not strictly complied -with. There 
w-as theiefore no document constitutmg a contract, 
and no course of business from which a contract 
could be inferred between the plaintiffs and the 
defendant Company Nor was there any failure 
of duty on the part of the Corcpany in dehvering 
the goods without production of the mate’s receipt 
by reason of the knowledge that the plamtiffs had 
lights against the shipper, because the evidence 
in the case showed that these rights had been the 
subject of negotiation and settlement, which re- 
sulted in the plaintifis consenting to the goods 
being forwarded in the name of the first defendant, 
to whom they were therefore rightly delivered. 
Natcheappa Chetty V . Iepawaddy Flotilla 
COMPAKY (1913) . . I. L. R. 41 Calc. 670 

g, Illegality — Pro- 

missory'noie executed foi com'pcunding a charge of 
grievous hurt, ij valid- — Practice — Mevision — Grounds 
of inteifcience — Mcial as o'fjposed to legal 'justice — 
Mere errois of pocedure, or technical defects. Where 
a prcmissoiy note was executed as consideration 
for ccmpcui-dirg a charge of grieA~ous hurt against 
a person who had died preMcus to the complaint. 
Held, that, as the offence could not he compounded 
cycept with the cor sent of the person to whom the 
grie-scus hurt was caused, Ihe agreement to pay 
money, evidenced by the promissory -note, was 


CONTRACfE — condd 

illegal, and the promissory- note vas consequently 
unenforceable The fact that the complainant may 
ha-se a right lo claim dan ages for the injui^ 
cau. ed to the deceared-t^ ould make r.o difference, 
unless such right had Veen set up and pioicd 
The High Court as a Couit of Ee\ision has no 
power to consider justice apart from such justice as 
the law recognises Sheilh Nubbee BuMt v. Behee 
Hingon, 8 W. K. 412, refen ed to. Mottai v 
Thanappa (1914) . L L. R. 87 Mad. 385 

3. Mino) — 3Iinoi\ 

lights ova jjo'peiUj qMiclaeed for his benefit foj 
mateinal uncle — hale of nick j'^opeiiy by failta, 
imahd Wheie ceitam immoveable property was 
pill chased for the benefit of a minor 1 j his maternal 
uncle, and was subsequently sold the minoi’s 
father, as if it belonged to the joint family of which 
himself and the minor weie members ''Held, in a 
suit by the minor after attaining majority to 
lecover the property from the alienee, that the 
sale for the benefit of the minor was valid, and he 
■w^as entitled to recover Kulla Panditkan v 
Eamayi, Second 881 ofl9C9. followed 

Kamta Prasad v Sheo Goj al, I. L B 26 All 842, 
Ulfat Bai V. Gaun Shanlar. 8 All J. J. 
and Meghan Dube v P?an 1 L B. CO All. 

63, referred to. The essential fact which renders 
void a transaction 1 y a minor is that some agne- 
ment by the minor is necessarily an essential part 
of the "trarsaction But when a contract by the 
minor is not a necessary condition for upholdii.g 
his right in property, his right should be maintained 
Mohoii Bibeev Dhaimodas Ghose, I L. B 30 Calc 
539, Havahoiii Haiayana Cheiiy v Lcgahnga Cl city, 
I L. B. 33 Mad 312, referred to. Mituia ?> 
Peeumal (1914) . . 1. L. R. 87 Mad. 390 

CONTRACT ACT (IX OF 1872). 

— ss, 2 {d)f 62 

See Bebtoe Ckeditos. 

1. L. R. 41 Calc. 137 

ss. 4, 61 and Tiansfei of Pioyetty 

Act ilV of 1882), s 137 — SiO'pyage in iiansii 
Instilments of title — Bailuay recevpts, effect of 
assignment of. A, from Bagalkote, consigned to 
B at Bombay eertam consignments of bales of 
cotton. These consignments A entrusted to the 
Madras and Southern Mahratta Railway at Bagai- 
kote for conveyance to Bombay, which was effected 
by rail as far as Murmagoa on the lines of that 
Company and afterwards from Murmagoa to 
Bombay by sea by ships of the Bombay Steam 
Navigation Company. The Railw^ay Company 
issued in respect of these consignments receipts 
to A which A handed over to B as the consignee 
of the goods in exchange for bundles for the amount 
of the value of the goods drawn by B in favour of 
A. These railway receipts contained, inter elw, 
the following condition — “ That the lailw^iy 
leceipt given by the Railway Company for the 
articles delivered for conveyance must be delivered 
up at destination by the consignee to the Railway 
Company or the Rail-^-ay may refuse to deliver 
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CCKTEACT ACT (ESC CF 18^ 2)-C'W.^f/. 
S, 4 — oontd, 

dud that the signatoe of the consignee oi his 
agent in the deliveiy book at destination shall be 
evidence of complete deliveiy. If the consignee 
does not himself attend to take delivery he must 
endorse on the leceipt a request for deliveiy to the 
person to whom he wishes it made and if the 
receipt is not produced the delivery of the goods 
may at the disci etion of the Railway Company 
be withheld until the person entitled m its opimon 
to leceive them has given an indemnity to the 
satisfaction of the Railway Company.” While the 
goods were m transit and m the possession of the 
Bombay Steam ]Srav;igation Company, B became 
insolvent and some of the hundies given by him 
to A in respect of the goods in transit were dis- 
honoured A thereon purported to stop the goods 
and gave the Steamship Company mstructions 
not to dehver them to B but to G, In the mean- 
time B had boiTOwed monies from B and E and 
had transfeired to D and E respectively the rail- 
way receipts for certam of these consignments 
as security. On the arrival of the bales at Bombay, 
they were claimed by D and E lespectively and 
also by 0. The Bombay Steam Navigation Com- 
pany filed two suits, one against A, B and D and 
the other against A and E, claimmg that the 
defendants in each suit maght be restrained from 
taking proceedings agamst the plaintiff Company 
in relation to the bales, and that the defendants in 
each suit might be required to interplead together 
concerning then claim to the goods in question in 
such suit. Held, that reading section 103 of the 
Conti act Act m conjunction with section 137 of 
the Tiansfer of Property Act (as provided for by 
section 4 of the Transfer of Property Act) railway 
leoeipts must be taken to be mercantile documents 
of title fulfilling one or other of the conditions 
specified m the explanation to section 137 of the 
Transfer of Pi-opeity Act, mz,, proving m the 
oidmary couise of business the possession or control 
of goods, or authorising or purporting to authorise 
either by endorsement or delivery the possessor 
of the document to transfer or receive the goods 
theieby represented, and that under the third con- 
dition of the railway receipts in question it was 
clear that those documents fell under the latter 
class. Gieat Indian Peimisula Railway Company v. 
Hanmandas Ramlison and Virp Hansraj, I. L. R, 
14 Bom. 57, not followed. Simultaneously with 
these suits D had filed a smt against A and B 
to> recover the monies advanced by him against 
the railway receipts transferred to him. Subse- 
quently the entries in the general account of R in 
D’s books showed that various sums were credited 
to B which, if the rule laid down in section 61 of 
the Contract Act were appbed, would extinguish 
that debt. Held, that the mtentioa of B as indi- 
cated by his suit to enforce his claim against the 
X^roceeds of the bales of cotton covered by the 
railway receipts m question negatived the appli- 
cation of the rule. Held, accordingly, that B and 
E were respectively entitled to the benefit of 
section 103 of the Contract Act as against A and, 


CONTRACT ACT (IX OF 1872) — conld. 
j 4 — conoid. 

{ the bales havmg been sold, that the persons m whose 
hands the sale-proceeds were should hand over 
the net sale-proceeds to B and E, deducting any 
charges justly due Amebchand & Co. Ramdas 
ViTjTALDALL (l9l3 ' . I. L. R. 38 Bom. 255 

23 — Contract between third parties for 

the payment of money on the failure of a marriage 
void as opposed to public policy. An arrangement 
between A and B, that R’s daughter shall marry 
A’s son and that, if she fails to do so, B shall pay a 
sum of money to A, is opposed to public pohey and 
void under section 23, Indian Contract Act (IX of 
1872). Venkata Knstnayya v. Lakshmi Narayana, 
I. L. R 32 Mad. 184, apphed Hermann v. Chari es- 
loorth, [19)5] 2 KB. 123, referred to Pur- 
ianidas Tribhovandas v Purshotamdas Man- 
galdas, I. L. R 21 Bom 23, explained Deva- 
RAYAN V Muttijbaman (1914) 

I. L. R. 37 Mad. 393 

S. 2S-~Bimitation Act {IX of 19)8), s. 

3 — Insurance — Agreement in lestraint of legal 
pioceedings — Modification of the law of limitation 
by agreement of the paities — Rights and remedies, 
distinction between — Conditional lelease or forfei- 
ture not invalid. The S Insurance Co granted a 
policy of insurance against fire to the B. Co. on 
certain property of the latter, the policy containing 
a clause to the effect that if a claim were made 
and reiected and an action or suit were not com- 
menced within three months after such rejection, 
all benefit under the policy should be forfeited. 
Damage was caused to the property of the B. Co 
thus insmed and a claim was made by that com- 
pany of the S. Insurance Co which was rejected 
by the latter. More than three months after such 
rejection the B. Co. filed a smt against the S. 
i Insurance Co. to recover the amount of their claim. 
Held, that there is a distinction between the ex- 
tmction of a right and the loss of a remedy, that 
section 28 of the Contract Act was aimed only at 
covenants not to sue at any time and at covenants 
not to sue for a limited time, that a conditional 
release or forfeiture was a veiy different thing from 
a covenant not to sue, although to avoid circmty 
I of action a covenant not to sue had sometimes 
been held equivalent in effect to a conditional 
release, and that the condition of forfeiture in the 
pohey m question in the suit was not within the 
scope of section 28 of the Contract Acfc The 
correctness of the decision in Eirabhai v. Manufac- 
turers Life Insurance Co , 14 Bom. L. R. 741, 
doubted. Per Batchelor, J. As I understand the 
„ matter, what the plaintiff was forbidden to do 
! was to limit the time within which he was to enforce 
his rights , what he has done is to limit the time 
within which he is to have any rights to enforce , 
and that appears to me to be a very different 
thing Baroda Spinnin-q and Weaving Company, 
Ltd. V Satyanaraybn Marine and Fire Insur- 
ANOB Company, Ltd. (1913) 

I. L. R. 38 Bom. 344 
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CONTEACT ACT (IX OF m2)—cu}6ia\ 

'S. 30 — Wagering contract — PurcTiase of 

grain fit through agent — IntenUo7i of parties. The 
plaintiffs, who were commission agents, purchased 
for the defendants at their request a grain pit. 
The defendants, however, did not pay the price 
agreed upon and the plaintiffs resold the pit 
at a loss They then sued the defendants to 
recover the loss on the resale of the pit and their 
eommission, ifeZd, that whether or not it might 
have been the intention of the parties that the 
grain pit should he resold as it was, the defend- 
ants making a profit or bearing a loss on the 
transaction, the transaction between the parties 
was not a wageiing contract within the meamng 
of section 30 of the Contract Act. Foiget v. 
Osiignyi [1895] A. C. SIS, and Jagat Narayan v. 
Sri Kishan Das, 1. L. R. 33 All 219, followed, 
Bisheshae Dayal i\ JwALA Peasae (1914) 

I. L. R. 36 All. 426 
SS. 39, 55, 63 and 73 — Breach of con- 
tract to deliver goods at a 'particular time — Damages, 
'niea'iUie of — Time at lohich damages should be 
computed, A contract to dehver goods within a 
certain period is broken by non-delivery before its 
expiiy, m the absence of an agreement between 
the parties to extend the time for performance 
The measure of damages in such a case is the 
difference between the contract rate and the 
market rate at the expiry of the period agreed 
upon as the time for delivery in the contract. Per 
White, C. J. Section 63 of the Contract Act 
does not entitle a promisee for Ins own purposes 
and without the consent of the promisor to extend 
the time for performance which had been agreed 
to by the parties to the contract. Nor does 
section 55 enable him to keep alive a broken 
contract in the hope of being able to recover 
heavier damages for its breach. Ogle v. Earl Vane, 
L. R. 2 Q. B, 276, 234, and Ashmore <& Co v. 
Cox Co., [1899] 1 <3. B. 43, explained, Nickcll 
As Knight v. Ashton, Edridge Co., [1910] 2 Q, B, 
228, and Roth v. Taysen, 1 Com, Gas 306 , s. c. 
73 L. T. 628, referred to. Per Aylikg, J.— 
Section 63 deals ordy with concessions on the part 
of the promisee advantageous to the promisoi‘, and 
■cannot be invoked to support an extension of time 
by the piomisee for his own benefit. Section 55 
read with section 2 (i) means nothing more than 
this . on the promissofs failuic to perform within 
the contract time, the promissor loses the power 
to enforce the contract, that is, to claim any advan- 
tage due to himself thereunder. The promisee 
has the option of enforcing it or not as it may suit 
him, and if he elects to enforce the contract he 
can, under section 73, obtam only such damages 
as naturally arose in the usual course of things 
from the breach or the parties knew, when they 
made the contract, to be likely to result, which 
cannot include any aggravation of damages caused 
by the promised s action or inaction subsequent 
to the breach. Mutthaya Mahiagarah v. Lbkkxj 

Keddiar (1914) . . I. L. R. 37 Mad. 412 

, s, 6B— Contract, when time of the essence 

^f^Contraci foi the as.^^gnmcnt of leasehold popeHy, 


COOTRACT ACT (K OF 1872) — cent (I. 

- ' S. 56~concld. 

e^ect of the insertion of a definite date foi compleuon 
and paymei.t of the pm chase moiiey with conditions 
as to forfeiture of the earnest money and liberty for 
the vendor to re-sell — Certificate of lessor that condi- 
tions of lease have been complied with not necessary. 

O agi'eed to sell to 1 his interest in a property, held 
on lease from the Secietary of State for India, 
on certain conditions as to improvement for cul- 
tivation, etc., and as to not assigning or underlet- 
ting the lands until these conditions had been 
earned out without the consent in writing of the 
Collector of Thana, for Rs 85,000, of which Rs. 4,000 
was paid on the execution of the agieement and 
it was agreed that Rs. 80,500 should be paid on the 
signing of the conveyance, which was to beprepaied 
and received within 2 months iiom the date of the 
agreement, and Rs 500 on the transfer of the land 
after the conveyance should have been registered. 
It was fm-ther provided that should 1 not have 
paid the amount of the purchase money within 
the time fixed then he should forfeit his right to 
the earnest money and (7 should be at liberty to re- 
sell the property Held, that under the agreement 
time was of the essence of the contract. Held, 
further, that I could not insist on 0 procuring a 
certificate from the Collector of Thana that ail the 
conditions of the lease fiom the Secietary of State 
for India had been complied with. Bhrjobjeb 
Diiunjibhoy V Jamshed Khobar am (1913) 

I. L. R. 38 Bom. 77 

SS. 62, 63— 

flee Areitratioy I. L. R. 41 Cale. 35 

S, 65 — Agreement discovered to be void — 

Compensation, payment of — Bhagdan Act {Bom. 
Act V of 1862) — Alienation of unrecognised sub- 
division of a hhag—Valatdana patta. In 1902 
the plaintiff executed a valatdana patta of lands 
forming an unrecognised suh-division of a hhag, 
in favour of defendants who were put in possession. 
The deed contained a personal covenant whereby 
the plaintiff bound himself to give compensation 
to the defendants in case their possession was 
obstructed. In 1910, the plamtiff sued to recover 
possession of the property by redeeming the 
valatdana patta which he alleged was a mortgage. 
The lower Courts held that the alienation was void 
under the provisions of the Bhagdan Act (Bom. 
Act V of '1862); and followmg the decision of 
Jijihhai V. Hagji, 11 Bom, L R 693, ordered 
that the plamtiff could recover possession on 
payment of moneys he had received from the 
defendants. The plamtiff having appealed : Held, 
that the order of compensation agamst the 
plaintiff was justified, inasmuch as the agreement 
was discovered to be void within the meamng of 
section 65 of the Indian Contract Act (IX of 1872) 
long after the transaction, and as there was a 
personal covenant in the agreement. Per Shah, 
J. Neither under section 65 of the Indian Contract 
Act nor under the ruling in Jijihhai v. Nagji, 
11 Bom, L. R. 693, is the Court bound to award 
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CONTRACT ACT (K OP 1878)- conf^ 

S. 65 — concJd 

ccmpensation in all cases as a matter of course 
Inhere a document is found to be void in conse- 
quence of the provisions of the Bhagdan Act It 
has to he considered m each case whether the 
agreement is discovered to be void and whether 
any peison has leceived any advantage under 
such agi cement as lequired by section 65 oi 
whether the covenant in each pa-^ticulai case 
justifies the oidei of compensation The amount 
of compensation also has to be determined with 
leference to the ciicumstances of each particular 
case Hari-bhai Hansji i Nathubhai Ratxaji 
{ 1913) . . . L L. R. 38 Bom. 249 

S. 69 — Interest in ihe jjaiinienf,'' 

meaning of — Deciee against Hindu widow and sale 
of husband^ s estate — Sale set aside by yeieiswnai y 1 
hei) by deposit 'iindei s 310A, Call Pweednne | 
Code {XIV of 1862 ) — Suit to lecoici deposit pom j 
icidoiv — Payment, if voluniaiy, if deciee in Jaw i 
appieais to hind iiidow personally Wheie bv a 
deposit duly made uiidei s 310A of the Civil 
Procedure Code of 1882 the levei'aoiiaiy heir 
expectant upon the death of a Hindu widow in 
possession of her husband s estate as his heuesb, i 
had a sale in execution of a decree lor arreais 
of rent of propeities other than the defaulting 
tenure set aside, and then sued the widow for 
recovery of the amoimt deposited : Held, that 
as the decree-holder professed to sell the entire 
interest in the properties sold and the auction- 
purchaser also claimed to have acquired the entire 
interest, the revcisionaiy heir was ‘‘interested 
in the payment ” of the decretal amount w'hich 
the widow “ was bound by law to pay ” — within 
the meaning of s. 69 of the Contract Act Until 
the sale is confirmed, the judgment-debt remains 
unsatisfied, and it is in satisfaction of the judg- 
ment-debt that the payment under s. 310A 
(excluding the portion w^hich represents damages 
payable to the execution purchaser) is made. 
The question w'hethcr in point of law the rever- 
sionary interest was or w'as not touched by 
the sale, being a matter for serious contioveisy, 
the payment could not be viewed as a voluntary 
payment. The w’ords “ interested in the payment j 
of money which another is bound by law to pay ” j 
may include the apprehension of any kind of loss j 
or mconvenience and not merely the actual detri- 
ment capable of assessment in money. S. 09 
thus lays down a more comprehensive rul»^ than 
is supported by English authonty. Parkhabati 
Chaudhurani V Naki Lal SrNGH (1913) 

18 C. W. N. 778 

SS. 69, 70 — Conti ibiiiwn, suit fci — Co- I 

sharer iinder-rc iyats — Sale by one to ihe other not I 
lecognised by landloid — Decree foi lent against ' 
both discharged by vendor — Right to recover, A and I 
B were under-raiyats in respect of a non-transfer- ! 
able holding. B transferred his share to A m 1904. I 
The transfer w’^as not recognised by their landlord, ^ 
The landlord obtained a decree in a suit for arrears i 
of rent against A and B in respect of the years ‘ 


CONTRACT ACT (IX OF lS12)-conHL 

SS. 69, '70—concId 

1902 — 05, whereupon A satisfied the deciee and 
brought a suit for contribution against B. Held, 
that s 69 of the Cortact Act is applicable to the 
picsent case and B is bound to make compensation 
to A, Held, further, even asnimmg that s 69 
has no application, s 70 undoubtedly coA^eis the 
case Prostjnno Kumar Bose v Jamaluddin 
Mahomed (1912) . . . 18 C. W. N. 327 

S. 236 — Contiact of sale — Peison pur- 
porting to contract for undisclosed where 

no such principal e,ci6ts, if entitled to enjoice peif< i- 
mance. A person w'ho purports to contiact tor an 
undisclosed principal where no such piin.-ipai 
exists, is not entitled to enforce the performance ot 
It Ramji r Janki Das (1932) 18 C. W. N. 263 

s. 237- 

See Companies Act (\'I oe 1882). ss To, 7 7 

1. L. R. 36 AIL 416 

s. 261- 

See Limitation Act (1X oe 1908), iO, 

20 . . I. L. R. 37 Ma“L 146 

CONTRACT FOR SALE. 

iS'eeSALE . . I. L. R. 41 Cak. 146 

CONTRACT OF SERVICE. 

See Trust . . I. L. R. 41 Calc. 19 

CONTRACT WITH GOVERNMENT. 

See Provincial Small Cause Court.s 
Act (IX OE 1887), Sch. II, Art 3 

I L. R. 37 Mad. 533 

CONTRIBUTION. 

See Transfer of Property Act (IV 

OF 1882), s. 82 I. L. R. 36 AIL 272 

— - amongst joint ioit-fea 

sois — Decree against %lainiiffs and defendants for 
mesne profits — Tort not wilful — Plea that 'Jilavdtffs 
sole wrong-doers to he specially pleaded and made a 
special issue Held, that, on the facts of tlie case, 
the pamtiffs and defendants against whom as 
zemindars of estate A, a decree for poss'^ssioii 
and mesne piofits had been passed m faTour of - 
zemindars of estate A', w'ere not wulful tort-feasors — 
even if the strict law' of Meiryweaiher v. Nimm, 

8, T R. 186, w'ere applicable in India — and primd 
facie the plaintiffs who paid the wdiole of the 
decretal amount in a proceeding undei s. 
310A, Civil Procedure Cede, w'ero entitled to fon- 
tnbution as against the defendants In such a saifc 
for contnbution, a plea that the plaintiffs weie 
the only wTong-doeis in the sense that they alone 
were in possession of the land m respect oi wlocli ^ 
mesne profits were awarded, is of such a siieciai 
nature and requires such special consideration that 
it should be diStineliy pleaded and made the subject 
of a distinct issue. Dcnng v. Winchelsea, 1 Cox 
$18, referred to. Bishnu Char an Roy Ohau- 
DHURY V . Bepin Chandra Roy CeAUDHUPvI 
(1913) . . . .18 C. W. N. 622 
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CONTRIBUTORY. 

See Company . 1. L. R. 36 Ail. 412 

CONTRIBUTORY NEGLIGENCE. 

Railway Cornea uy — 

Colhston — Damages. The plaintiff’s carnage was 
damaged by a tram of the defendant Company 
limning into it at a level -crossing where the gate 
had been left open Beld, that, on the findings 
of fact by the lower Appellate Court, neghgence 
on the part of the defendant Company had been 
established, and that contributory neghgence had 
not been proved Bengal Provincial Railway 
Co. v, Gopi Mohan Singh (1913) 

I. L. R. 41 Calc, 308 

CONVENIENCE. 

See Jurisdiction. 

I, L. E. 41 Calc. 306 

CONVERSION. 

See CiRRiiRS . 1. L. R. 41 Calc. 703 
CONVICTION. 

See Thbpt . I. L. R. 41 Calc. 433 

COPYRIGHT. 

Law Repoiis — Iiidia/^ 

Copyright Act (III of 1014) — Copyright Act (1 d: 2 
Geo F, c. 46) — Reports of fidgmenU copyright 
in — Selection of judgments^ copynghl i7i — Judgments 
obtained by expenditure of ime, labout, or money by 
one, if may be reproduced by another — Ext) acts 
from judgments and facts taken fiom lecoid, copy- 
right in — Common source of information, lefeience 
to — Injunction, peipetual — Pirated matte), direction 
for dehveiy and destruction — Damages, assessment 
of. It IS generally true that in the reports of 
judgments, the reporter has no copyright, but 
it cannot be said that in the selection of cases and 
in the arrangements of the report mg, the leporter 
has not the protection of law. One is entitled to 
leport such judgments as ho obtains by expendituie 
of his time, labour, money, but when he fails to 
exert his own energies, he cannot be allowed to 
avail himself of other peoples’ industry. Nor will 
he be ailow^ed to take quotations from judgments 
or facts obtained by another from the lecords of 
a case. The principle is that whilst all are entitled 
to resort to common sources of information, none 
are entitled to” save themselves trouble and ex- 
pense by availing themselves for their own profit 
of other men’s works, subject to copyright and 
entitled to protection. Lewis v. Fullnion, 2 Beav 
6, 8, followed. JoGESH Chandra Chaudhuri v. 
Mohim Chandra PvAI (1914) 18 C* W. N. 1078 

COPYRIGHT ACT (IH OP 1914). 

See Copyright . 18 C. W. N. 1078 

COSTS. 

See Contempt oe Court. 

I. L. R. 41 Cale. 173 
See DivorCE A.ct (IV of I8G9), ss 2, 4, 7 
AND 45 . I. L. R. 38 Bom. 125 


COSTS — cowld 

See Pleader’s Fee. 

I. L. E. 41 Calc. 887- 

COURT-FEE. 

See Chtl Procedure Code 
268, 278. 283. 

1. L. R. 38 Bom 631 
yef’ Court -Fees Act (VII of 1870; s. 
7 (ix), ScH I, Art. 1. 

1. L. R. 36 AIL 40 

See Court-Fees Act (VII of 1870), Sch. 

IArt I . I. L. R 36 All. 322 
Sep Court-Fees Act (VII of 1870), ci^ ivi 
I L. R. 36 Ail. 500 

Scp Ghatwali Tenures 

I, L. E. 41 Cale. 812 

dfficit, not due to mu^fale 

— EHension of time if piopei — Limitation When 
i an Older allowing a plaintiff to depoMt deficit 
I couit-fecs has been made and complied with no 
question o- limitation can be raised But it is not 
proper for a Court to extend the '-period of limita- 
tion allowed by law to the prejudice of defendauts, 
by giving the plaintiff time to deposit deficit 
court -fees when there is no question of any mistake 
merely to suit the convemence of the plaintiff. 
8ambho Kfor I Hapihar Pershad (1914) 

18 C. W. N. 1071 

COURT-PEIS ACT (VII OP 1870). 

s. 7, cL (iv)— 

—Court fee — Suit fot de- 
claration and consequential lehef — Valuation for 
purposes of couU-fee. A prior moitgagec brought 
a suit upon his mortgage and obtained a final 
decree for sale to realize P.s. 6,818-12-5. A puisne 
mortgagee of part of the property covered by this 
decree, who had not been made a party to the 
prior mortgagee’s suit, subsequently brought a 
suit against the prior mortgagee askmg, firsr^ 
for a declaration that the defendant was not 
entitled to bring to sale in execution of his decree 
the property compiised in the plaintiff’s mortgage , 
and, secondly, for an injunction restraining the 
defendant from bringing the said property to sale. 
The first reluf was valued at the ameunt of the 
defendant’s decree, namely, Rs. 6,818-12-3, and 
a court-fee of Rs. 10 was paid m respect of it. The 
second lehef was valued at Rs. 100 only and a court- 
fee of I’s 7-8-0 w^as paid Held, that the plaintiff 
was bound to pay an ad valoiem fee on the amount 
at w4uch the suit w^as valued, namely, on Rs. 6,818- 
12-5. Jageshar Durga Prasad Singh (1914) 

I. L. R. 36 AIL 660 

s, 7 , cl. (v), sub-cIs. (o), (c), {d)~ 

See Ghatwali Tenures 

I. L. E. 41 Caic. 812 

s. 7, ci. (ix) ; Sch. I, Art. 1-— 

- — Sait for redemption t 

fo'^eclosuie of moitgagc — Appeal — Court-fee. The 
criterion laid down lU section 7 (ix) of the Cou^t- 
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COTJRT-FEES ACT (VII OF 1870)— . 

s. 1—condd. 

Fees Act, 1870, for determining the court-fee 
payable in respect of a suit for redemption or ; 
foreclosure of a mortgage does not apply to the ; 
appeal in such a suit. In the case of appeals or ^ 
cross- objections in suits for redemption or fore- 
closure, in all cases in which the amount declared ( 
by the Court to be due at the date of the decree i 
can be ascertained bj'’ reference to the judgment j 
and the decree, it is that amount at which the ' 
appeal or cioss- objections should be valued, and | 
futuie inteiest should not be taken into account, j 
The rule m Baldeo Singh v Kctlkci Prasad, I. L. P | 
35 All 94, modified. Raghtjbir Prasad v, Shai^kar | 
Barhsh Singh (1913) . L L. R. 36 All. 40 | 

Seh. I, Alt. 1— j 

_____ — ~Oou)t-fee — Suhje€t~7naitcr i 

%n dispute in appeal — Suit for possession — \ 
Defence of hen for doiuer — Appeal hy defendant, j 
in a suit for recovery of property in the possession I 
of a Mahomedan lady the defendant pleaded, | 
first, that the plaintiff had no title ; and, secondly, j 
that she was not entitled to a decree for possession | 
without payment to the defendant of Rs. 80,000, | 
the amount of dower due to the defendant. The 
Court of first instance decreed the suit for posses- j 
sion holding that payment of the defendant’s 
dower, whatever it might amount to, was not a j 
condition precedent to the plaintiff’s obtaining 
a deciee. The defendant appealed, paying court- 
fees on the value of the property. On a reference 
by the taxing officer as to whether she was hable 
to pay court-fees on Rs. 80,000 as veil Held, that 
the subject-matter in dispute in the appeal was the 
property of which possession was sought and that 
the court-fee paid was sufficient. Haidari Beg am 
V , Gitlzar B.iNO (1914) . I. L. R. 36 All. 322 

_ „ Sch. I, Art. 11. s, 191. and Sen. m, 

Aimex. A and B, s. 5 — 

—Probate duty, assessment 

— Ycdue of pi Opel ty,^^ meaning of— Construction 
of Statute. Sch. Ill, Aimexures A and B, of the 
Court-Fees Act make it clear that the duty payable 
at an application for probate or letters of adminis- 
tration under Sch. I, Ait. 11, of the Act is to be 
calculated upon the net value of the estate obtained j 
by the deduction of the amount of debts from j 
the gross value of the estate Collector of Maldah 
V. Nirode Kamim Dassy, 17 C. W. N. 21, may ! 
require re-examination and further consideration I 
The interpretation of the expression “ value of 
property” in Sch. I, Art. 11, as the “market | 
value ” of property or the value of the entire pro- ' 
perty less the amount of encumbrance, is the 
reasonable construction of the expression The ' 
true mode of mterpreting a Statute like the Coui-t- \ 
Fees Act which has been repeatedly amended, is ■ 
not to consider individual sections, but to take 
them as a whole and to give effect to the legislative < 
intent upon a particular matter In the goods of 
Kerr (1913) . . , 18 C, W. N. 121 


COURT-FEES ACT (VH OF 1870) — concld. 

Sch. n, Art. 6~ 

Ste Civil Procedure Code (Act XIV 

OF 1882). s 260 I. L. -R. 37 Mad. 17 

COURT-FEES AMEJ^DMENT ACT (XI OP 1899). 

s. 19H, sub-ss. 3, 4— 

Limitation foi pioceedings of Collector wheie lie 
ihniks the value of an estate has been under -estimated 
— Form oj inventoiy of estate to be exhibited and 
filed in Court — Full and true estimate of property ” 
— Pi abate and Admvnisii ation Act (V of 1881), 
s. 98 — Inventojy accepted as sufficient by former 
J udges of Court In the matter of an application 
for letters of administration with the will annexed 
the period of limitation in the proviso to sub- 
section 4 of section 19H of Act XI of 1899 (amend- 
ing the Court- Fees Act, 1870) for the proceedings 
of 0 , Collector who has reason to believe that the 
valuation of an estate has been under-estimated, 
does not begin to run until an inventory under 
section 98 of the Probate and Administration Act 
(V of 1881) has been exhibited and filed m the 
propel Couit ; and according to the last-named 
section the inventory required is declared to be a 
“ full and true estimate of the property ” in pos- 
session of the pel son applying for letters of ad- 
ministration Held, that such an estimate was 
not furnished by the exhibition and filing of a 
document (m tins case a list of the immoveable 
property of the deceased) which required to be 
supplemented by a reference to various other 
documents in order to asceitam the valuation of 
the property notwithstanding it had been accepted 
as such an inventory as the law required by pre- 
vious holders of the office of Judge of the Court 
in which it was filed. Bhubaneswaei Kumar 
V. Collector of Gaya (1913) 

I. L. R. 41 Calc. 556 

COURT OF RECORD. 

See Contempt of Court. 

I. L. R. 41 Calc. 173 

COURT OF SESSION. 

committal to— 

See (Criminal Procedure* Code, s. 213. 

I, L. R. 38 Bom. 114 

COURT OF WARDS. 

See Civil Courts Act (XIV or 1869), 
s. 32 . . I. L. B. 38 Bom. 662 

See Execution of Decree 

1. L. R, 38 Bom. 662 

See United Provinces Court of Wards 
Act (III OF 189.')), s 48 

I. L. R. 36 All. 331 

COURT OF WARDS ACT (BENG. IX OP 1879). 

SS. 48, BOA. — Decree ob- 
tained against tvard befo-^e estate taken over, if 



( 117 ) 


DIGEST OE CASES, 


( iis ) 


tJOXJRT OF WAEDS ACT (BENG. IX OF 1879)— 

condd. 

- S. 43 — concld 

may he eoi^ecitled in the ordinary manna. A decree 
-obtained against the ward before his estate came 
under the management of the Court of Wards can 
bo executed against tlie ward’s property in the 
hands of the Court of Wards in the usual manner 
under the provisions of the Civil Procedure Code 
without reference to the order, in which, under 
s 48 of the Court of Wards Act, the manager is 
directed to satisfy the waid’s liabihties out of the 
free funds at the manager’s disposal. Upendra- 
^^ATH Sen Roy Chowdhury v Bimala EIanta 
Sen Chowdhxjiiy (1914) . 18 C. W. N, 1055 

COURT OP WARDS ACT (BOM. I OF 1905), 

SS 31, d2-~Section 32 

of the Oouit of Wards Act {Bom.. Act I of 1905) 
not retrospective. Section 32 of the Court of 
Wards Act (Bom. Act I of 1905) was not intended 
to apply to pending suits. In terms it refers to 
suits “ brought by or against ” a Government 
ward. Section 32 must be read with section 31 , 
which provides that before such a suit is brought j 
notice shall be dehvered to, or left at, the office ' 
of the Court of Wards. Thus section 32 does not 
apply to suits pending at the time of the assump- 
tion of superintendence of the ward’s estate by 
the Court of Wards. Hari Govind v . Farsingrao 
Konhbrrao (1913) . 1. L. R. 38 Bom. 194 ! 

CREDITOR. ' i 

See Fraud . I. L. R. 38 Bom. 10 

See Presidency Towns Insolvency Act 
(III OE 1909), s, 17 

I. L. E. 38 Bom. 359 
assignment to defeat. 

See Decree, Assignment of. 

I. L. E. 37 Mad. 227 

CRIMIl^AL BREACH OF TRUST. 

PropeHy and its i,aU- 

proceeds — Charge r dating to property., but convic- 
tion of nusappropnaiwti of the sale- proceeds — 
Legality of conviction — Ab'^^ence of dishonest inten- 
tion at the date of the sale^Penal Code {Act XLV 
of 1860), SS. d05i 409. S 405 of the Penal Code 
does not cover misappropriation by a person 
of the sale-proceeds of the property entrusted to 
him. A person charged with criminal breach of 
trust of certain property entrusted to him cannot 
he convicted of embezzhng, not the property, but 
the amount obtained by dealing with it Bipra 
Das Oin v. Niiadamoni Beiva, 12 0. W. N. 577, 
followed. But assuming that property,” in 
s. 405 of the Penal Code, includes the value thereof, 
mz., its sale-proceeds, a peison cannot be said to 
have disposed of the property or the sale-proceeds, 
in violation of his contract, dishonestly, unless it 
is shown that he had the mtention of dishonestly 
appropriatmg tlie sale-proceeds on the date of the 
sale, of which there was no evidence m the ease. An 
.auctioneer is not liable for criminal breach of trust 


CRIMINAL BREACH OF TRUST—ror.icf 
I merely because he does not punctually carry out 
I every term m the agreement, e.g., as to the date 
I of the sale and the time of payment of the proceeds. 

I Balthasar i. Emperor (1914) 

; I. L. R. 41 Calc. 844 

j CRIMINAL CASES. 

f See Pr, IVY Council, Practice of. 

I. L. R. 41 Calc. 1023 

I appeal m— 

See Privy Council, Practice of. 

I. L. R. 41 Calc. 568 

I CRIMINAL CONTEMPT. 

' See CoNTEJiPT OF Court 

1 I. L. R. 41 Calc. 173 

I 

' CRIMINAL INVESTIGATION DEPARTMENT. 

See Contempt of Court. 

I. L. R. 41 Calc. 173 

CRIMINAL PROCEDURE CODE (ACT V OF 
1898). 

SS. 4 (t), 195, 476, 492- 

See Sanction for Prosecution. 

I. L. R. 41 Calc. 446 

SS. 4 (r), 417, 492 - 

See Public Prosecutor. 

I. L. R. 41 Calc. 425 

— — s. 16— D i-fference of opinion between 

Magidrates forming Bench, settlement of, by casting 
vote of Chairman — Act VII of 1912, s. 3, e^ect of, 
notifications in force in Eastern Bengal and Assa n 
— Act VII of 1905, s. 3, e-§ectof — Notification of Local 
Government issued prior to 1905, application of, to 
Districts formerly in Eastern Bengal and Assam 
The notification issued by the then Government of 
Bengal under s. 16, Criminal Procedure Code, prior 
to 1905, that a difierence of opinion between twm 
Honorary Magistrates forming a Bench is to lie 
settled by the casting vote of the Chau man, which 
was one of the notifications which were kept in 
force in the Province of Eastern Bengal and Assam 
by s. 3 of Act VII of 1905, stiU apphes to the 
District of Faridpur under s. 3 of Act VII of 
1912. TJlfat Sheikh ?, The King-Emperor 
(1913) . . . . 18 C. W. N. 394 

s. 17 — Distiict Magistrate — Powers of 

Magistrate of the district as regaids distribution of cri- 
minal work — Delegation. Held, that s. 17 of the 
Code of Criminal Procedm*e does not empower a 
District Magistrate to delegate to the senior 
honoraty Magistrate of the district the duty of 
distributing cases for disposal amongst the other 
honorary Magistrates and Benches. Bal Kishan 
V. SiPAHi Lal (1914) . I. L. E. 36 AIL 468 

S. 54 (I) — ‘‘ Credible mforymtion ” — 

Attempted airest by police constable upon knowledge 
that a warrant of airest for a cognizable offence 
was extant — Penal Code {Act XLV of 1860), 

353 A police constable having knowledge that 
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1898)— 

— s, 54 — CDVjdd 

a warrant of arrest in lespect of a cognizable 
offence was outstanding against a certain person 
attempted to ariest such peison and in so doing 
was assaulted and prevented fiom effecting the 
atrest Held, that the existence of the warrant 
vas ei^uivalent to “ ci edible information that 
the peison in question had been concerned in^a 
cognizable offence, within the meaning of s 
{!) of the Code ot Ciiinmal Pioccdure, and that 
the persons preventing the ariest were properly 
convicted undei s 353 of the Indian Penal Code 
Queen Empiess v. Ticdipi I. L R JS All 246, 
distinguished Emperor r Gopal Singh (1913) 

I. L. R. 36 All. 6 

s. 59- 

See Arrest by Private Person. 

I. L. R. 41 Calc. 17 

S. 94 — Summons may be issued 

tnidetf to accused to pioduce document ot thing. 
Under s. 94, Ciiminal Pioceduie Code, a Magistrate 
has powei to issue a summons to an accused 
peison to pioduce a document or othei thing even 
V hen its production might tend to incriminate him. 
JloJicmed Jaclauah and Co v Aimed Mahomed, 
/ L R. 15 Cali 1( 9, followed IsJnvar ChaJidia 
(-trashed V. The Empeioi, 12 C W N. 1016, dis~ 
seated from. KoNDARri>Di, i?c (1914) 

I. L. R. 37 Mad. 112 

ss. 94, 165— 

See Search by Poiice Officers 

I. L. R, 41 Caie. 261 

ss. 103, 309, 423 — 

See Dacoity . I. L. R. 41 Calc. 360 

S. 106 — Ap2^eUate Coiut, jumsdictwit 

Of defined The jurisdiction of an Appellate Court 
ro Older a person who has been convicted of one of 
the offences mentioned m sub-s. (1) of s. 106, 
Crimmal Procedure Code, is not restricted to cases 
where the conviction was by one of the Courts 
specified m the sub section. The words ‘‘ an Ap- 
pellate Couit ” are quite general and the word 
' also ’ indicates that the pouers given by that 
section may be exoicised by the Couits mentioned 
in sub-s. ( 1) and by an Appellate Coiut. The ^ oids 
“ under this section ” in sub-s (J) have reference 
to the powers given by that section and not to the 
( ourts by which these powers are in the first 
instance exercisable. Mvthiah Cheiiy v. Empeio), 
I L R 22 Mad 190. ovoiruled, Solai Cohnden, 
i?^(19U) . . . I. L. R. 37 Mad. 153 

3 ^ — Emdence Act [1 of 1872), s. 

74 — Notice undei s. 107, Ciimmal Piocedwe 
Code, if a public document — Pi oof necessary for 
admission of such document in evidence. A notice 
under s, 107, Criminal Procedure Code, is a 
public document within the meamng of s. 74 of 
the Evidence Act, hut it cannot come m without 
proof that the parties mentioned m it are the 
pal ties concerned in the question at issue about 
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which it is produced as e\idence Amjad v 
, Lachmi Kanta Jha (1914) 18 C. W. N. 844 

I - ss. 107 and 145 — Proceduie — Ap- 

f ointment of chaudh i by traders using a marlet — 

, Dispute as to chaudhri's dues between him and the 
servants of the zarnnidai The traders who fre- 
quented a certam market in a village of the Azam- 
garh distiiet, which was owned by a lady residing 
in Benares, agreed amongst themselves to appoint a 
certain person as chaudh i of the market and to 
pay him for his services by means of a small con- 
tribution for each beast of burden which brought 
goods to the maiket. The seivants of the ownei, 
on the other hand, wished to obtain these pay- 
ments for themsehes, and it was found that they 
were leady to eomimt a breach of the peace in 
ordci to main* good then* alleged right thereto 
Held, that the ciicuiiiStaiK'cs uere not such as 
, would v^anaiit the taking of action under s 145 
' of the Code of Ciiminal Piocedure, but that s 107 
of the Code was the more appropriate section 
under i;vhich to proceed Emperor v. Ram Lochan 
(1913) . . . I. L. R. 36 AIL 143 

ss. 107 and 250 — Frivolous or veiatious 

corn plaint — Comperisaiwn — Apprhcation to Magi ^- 
. irate to bind over certain persons to keep the peace 
A peison in respect of vhom information has been 
. laid before a Magistrate to the effect that he is 
^ likely to commit a breach of the peace or is other- 
^ wise liable to the provisions of s 107 of the Code 
. of Criminal Procedure, is not a person accused of 
any “ offence An order for payment of compon- 
' sation cannot, therefore, be made against a man 
. who has petitioned a Magistrate to take action 
under s 107 of the Code Pindhachal Prasad 
I R\i V Lal BifiARi Rvi (1914) 

I. L. R. 36 AIL 382 

, ss, 107, 526 (cS)— 

See Transfer I. L. R. 41 Calc. 719 
ss. no (f/), 112, 117— 

i See Security' for Good Behamour 

i I. L. R. 41 Calc. 806 

I ss. 112 and 167 — Security — Remand — 

! J ur isdiciion oj Magistrate Where a Magistrate, in 
a case sent up by the police for action to be taken 
by the Magistiate under C hapter VIII of the Code 
of Criminal Procedure, passed an older remanding 
the persons concerned to pohee custody under 
I s 167, it was held that his action was idtra vires. 

I Even if s 167 applied at all to proceedings under 
I Chaptei Vril of the Code, no order could be passed 
I under that section until the Magistrate had recorded 
j an order under s 112 Empress v. Babua, I L R 
I 6 All. 132, In the nutter of petition of Daulat Singh, 
I L. R 14 All. 45, and King-Emperor v. Pairnal 
Net, 10 AV. L. J 351, referred to. Empf.ror v. 
Rameshwab (1914) . I. L. R. 36 AIL 262 

ss. ^18 and 123 — Security for good 

behaviour — Imprisonment in default not to include 
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CRIMINAL PROCEDURE CODE {ACT V OF 
1898) — con^d 

fs. 118, 1%^-contld. 

^i.litary confinement The imprisonment which a 
person may be ordered to uudeigo in default of 
furnishing security for good behaviourj cannot be 
made to include solitary confinement Emperob 
e. (1914) I. L. R. 36 AIL 495 

— „ gg. 119 and 437 — Secnuty foi good 

behoriour — “ Release ” o? ‘‘ discharge ” — Gompetence 
oj Di&tnct Magistrate to Older jurlliet inqiiity undei 
s 437 against a peison in whose favoin «»i ordei 
undci s 119 has been passed Held, that a person 
who has been ‘‘released” oi “discharged ’ undei 
b 119 of the Code of Ciiminal Pioceduie is so far 
in the position of ‘ an accused peibon who has 
been discharged ” within the meaning of s 437 
of the Code that it is competent to the District 
Migistrate to take fui'ther action against such a 
peison under the last named section Wheie, 
however, proceedings had twice been taken under 
s 110 without lesult, and the District Magistiate 
had not given the peison concerned any opportunity 
of showing cause against the oider which might 
be passed, the proceedings were set aside Queen- 
Hmpiess v. Ahmad Khan, All. Weekly Notes {1900), 
206. Sheo Din v Kinq-Emperor, 6 0 C 262, 
Muhammad Khan v, King-E^npeiot , P i?., Oi. i 
102, Vein Tayi Ammal v. Chidambaivelu Filial, | 
J L M. 33 Mad. 85, Queen-Empress v. Imam I 
Mondal, I. L R. 27 Calc 662, Dayancdh Taluqdar | 
T Emperor, I L. R 33 Cede. 8, Hoperoft v | 
Km pet or, I. L R 36 Calc 163, Ktng-Emperor i 
v Fyaz-ad-din, I L. R 24 All 148, and Queen- i 
Empress v Muiasaddi Led, I L R 21 All. 107, | 
Queen-Empress v Raiti, All Weekly Notes {1899), 
203, referred to E.mperor v. Kharga (1913) 

I. L. R. 36 AH. 147 

s. 12S— 

See Surety . I. L. R. 41 Calc. 764 i 


, — 125 — Security to keep the peace 

and power of the Distnct Magistrate to cancel a 
seem ity bond The District Magistrate has juiisdic- 
tion under s. 125, Criminal Procedure Code, to 
cancel a bond to keep the peace on the ground 
that on the facts its execution should not have 
been ordered Nahii Sardai v Emperor, 1 L. R. 
3 ' Calc I, followed Mare Gown, Re. 

L L. R, 37 Mad. 125 

— s. 133 — 

1 J ID isdiciio/i — 

Chantud which may he lawfully used by the 
public — Field over which wafer from other fields at 
a higher level flows. Held, that a field, which is on 
a lowci level than the adjoining fields and over 
winch the surplus water of those adjommg 
fields used to flow into a tank, even if it could be 
described as a chamiel, was not such a eliannel as 
had been or could lawfully be used by the public, 
and action could not be taken under s. 133 of the 
Code of Criminal Procedure, for the removal of 
any obstruction fiom it Jhunnu Singh v. Mata 
Auta\ All. Weekly Notes {19%). 190, and In re 


I 

1 
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CRIMINAL PROCEDURE CODE (ACT V OF 

1898) — conid 

S, IZZ —conid 

Mahauina Shn Jasuatsangji Futesangji, I L R 22 
Bom. 988, referred to. Emperor v Bharosa 
Pathak, I L. R. 34 All. 345, and Zafftr Nawdb v. 
Emperor, I L. R. 32 Calc. 930, di-tinguished. 
Jagarnath Sah ^ V . Parmeshwar Kaeain (1914) 
I. L. R. 36 All. 209 

2. Claim of ngltf. 

Magistrate's duty to decide bond fides of~Mafj<,'- 
trate bound io refet prariies to Civil Court if such 
claim IS not mere pretence — Steps which Magistrate 
may take, if suit not instituted tn Civil Coiut wtiJiin 
reasonable time Per Sharfuddin, J. (Teuton, 
J. dubitant). Sub-s (3) of s 133, Ciiniinal Piu- 
eedure Code, provides that no older duly made 
by a Magistiate under the section shall be called 
in question in any Civil Court. From tins latter 
provision it is clear that the provision of s 133, 
Criminal Procedure Code, should be sparingly 
used Any order passed under the section cannot 
be questioned in any Civil Court It is therefore 
necessary that if the pu’ty against whom the ordei 
IS contemplated to be passed raises a question that 
rhe pathway is not a public property m the sense 
of the piovision of this section, the Magistrate 
trying the case should be careful not only to decide 
as to whether the pathway m question is situated 
on a piivate land or if it is foi public use, but ho 
should, even when the claim of the objection iS 
not substantiated, find whether the claim is bond 
fide or it IS set up only to oust the jurisdiction of 
the Court. If the Magistrate finds that the claim 
w'hich IS set up is a mere pietence, he should then 
proceed to pass a final order and make the i*ule 
issued by him absolute If, howevei, he finds that 
tlie claim, although not substantiated, is not a 
mere pretence and is not raised to ou&t the juris- 
diction of the Court, but that it is raised b^nd fide, 
he should stay his hand and refer the party to 
Civil Court And if the party within a reasonable 
time does not have recourse to Civil Court, the 
Magistrate may then proceed to make the rule 
absolute Manipur Dey v Bibhu Bhusan 
Saeear (1914) . . 18 C. W. N. 1086 

3. 5. 133, scope oj 

— Claim of right. Magistrate bound io determine bond 
fides of, before appointing jury — Case In which bond 
fide claim of right raised as also appointment of jury 
asked for — Duty of jury to hear parties and evidence 
S 133, Criminal Procedure Code, contemplates 
only an enquiry as to the existence oi non-existence 
of the obstruction complained of and not an 
enquiry into a disputed question of title, and 
where a bond fide claim of privade light is raised, 
the Magistrate camiot make an order under the 
section, but should leave the determination of the 
question to the Civil Court. When once a party 
v'ho raised a piivate right has asked for a jury 
and has had the case referied to the jury, the 
jury aie bound to hear the parties and such 
witnesses as they mew de&iio to be hcaid Wiaon 
a second party to a proceeding under s 133, 
Cnminal Piocediire Code, raises a question of 
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private right and insists on having ir <^cided, 
the Magistrate should look into the bond fides ot 
that claim before submitting the case to a }\iry. 
Where, however, the second party raised the 
question of private right and also stated that if it 
was thoushx pioper a jury might be appointed, 
and a jury was appointed vho on evidence held 
that inasmuch as a question of title was mvolveci, 
the proceeding could not be proceeded with ^^d 
the Magistrate on perubing the mateiials placed 
before the jury decided that the matter was one 
for the Civil Court and dropped the proceedings • 
Held, that the Magistrate was justified m making 
the order passed by lum Ashkafuddin v. Kahim 
Buksh (1914) . . 18 C. W. N. 1148 

s, 145- , ^ 

Befusal of process 

against witness—Final older without gunsdichon. 
Where in a proceeding under s. 145, Criminal 
Proceduie Code, the petitioner apphed for summons 
C/gainst a witness, a Sub-Inspector of Police, and 
the Magistrate made an order that the Sub- 
Inspector was to appear with his diaries, but on 
the date on which the case was to be heard the 
witness did not appear, and on the petitioner again 
applying for summons agamst him the Magistrate 
rejected the apphcation remarking that the apph- 
cation was vexatious and ultimately passed the 
final order under s. 145, Ciimmal Procedure Code: 
Hefd, that the order under s. 145,^ Criminal Pro- 
cedure Code, was made without jurisdiction. 
Gaijuddi Howladah V . Ainuddi Howladar 
(1913) . . . . 18 C. W. N. 94 

2 ^ — Non- examination 

of Witness on either side — Final older on document- 
ary evidence dating back to ten years previous to 
date of proceeding— Magistrate's duty under cl. (4 ) — 
Jurisdiction. In a proceeding under s. 145, Crimi- 
nal Procedure Code, no witness was examined 
on either side, hut the Magistrate decided the case 
on the documents filed before him, the latest of 
those documents dating back to about ten years 
before the date of the proceeding. It appeared 
that one of the parties was present in Court but 
^-as not examined. Held, that the Magistrate 
was bound to take such further evidence as became 
necessary after a consideration of the documents, 
and the final order was without jurisdiction. Cl. (4) 
of s. 145 clearly provides that the Magistrate shall 
not* exercise his jurisdiction under the section 
unless and until he has sufficient evidence before 
him JiTTHAis Singh v Bam ISIaeain Singh (1914) 

18 C. W. N. '700 


, ^ ss. 145 and 435 — Bevision — Jurisdiction 

Powers of High Cow t. Held, that the High Court 

has no power to interfere m revision with an order 
passed by a Magistiote under s. 145 of the Code of 
CriminafPrcceaure. Jhingai Singh y Bam Partob, 
1. L. B. 31 All 150, and Maharag Tewari v. Har 
Charan Bai, 1. B. B, All. 144, followed. 
Sayeba Khattjn V LAii Singh (1914) 

I. L. R. 36 All. 933 


CEBHHAL PROCEDURE CODE (ACT V OF 

1898^ — conid 

ss. 145, 435, 586 — Proceeding under s. 

145, s. 526 if applies to. A party to a proceeding 
under s. 145, Crimmal Procedure Code, is not en- 
titled to an adjournment of the case under sub-s. 
(8) of s. 526, Ciiminal Procedure Code. Lakhan 
Chandra Roy v Pakhb Mandal (1913) 

18 C. W. N. 39a 

S. 180 — Indian Penal Code {Act 

XLV of 1860), s. 411 — Theft within British terri- 
tory — Betention of stolen articles outside British 
territory — British Courts, if have jurisdiction to try 
accused for such retention of stolen articles. The 
accused wus found m possession of stolen articles 
at a place outside British territory. The theft 
of the articles took place within British territory. 
The accused was placed on his trial before the 
Court m British territory’- having jurisdiction over 
the place where the theft took place. Held, that 
the British Courts had no jurisdiction to try the 
accused for an offence under s. 411, Indian Penal 
Code, committed at a place beyond British terri- 
tory with regard to the stolen properties Mohe- 
SHWARi Peoshad Singe V. The ICing -Emperor 
(1914) , . . . 18 C. W. N. 

s. 185— 

See Jurisdiction. 

I. L- R. 41 Calc. 305 
ss. 190 (i). 202, 203— 

See Complaint 

I. L, R. 41 Calc. 1013 
S, 190, cl. (c) — Omission of one Magis- 
trate to take cognizance on suspicion, effect of, on 
subsequent proceedings. Woodroffe, J. (Beach - 
CROFT, J., concurring). Where the Pohee searched 
a hut on suspicion and incriminating evidence was 
found and after the search was over the Additional 
District Magistrate came to the spot and saw 
what had been found and a search list was prepared 
which the Additional District Magistrate signed and 
the accused were subsequently placed before another 
Magistrate who held an enquiry and committed 
the accused to the Court of Sessions for trial : 
Held, that the fact that the Additional District 
Magistrate did not take cognizance of the case at 
once did not render the subsequent proceedings 
before another Magistrate bad, nor could such 
subsequent proceedings be held to be prejudicial to 
the accused. That it was not the duty of the 
Additional District Magistrate to take cognizance 
of the case on the basis of what he found at 
the spot. Ramesh Chandra Banerjee v. Emperor 
(1913) . . . . 18 C. W. 498 

I. L. R. 41 Caic. 350 

— S. 192 — Transfer — Case transferred 

by District Magistrate to the Court of a Sub- 
divisional Magistrate — Further transfer by Sub- 
divisional Magistrate ultra vires Held, that 
when a District Magistrate has lef erred a case for 
trial to a Sub -divisional Magistrate the latter 
has no power to transfer it to any other Magistrate 
subordinate to him. Bashir Husain v. Ali 
Husain, a913) . . I. L. R. 86 All. 16S 
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CRIMINAL PROCEDURE CODE (ACT V OF 

1868 ) — co'nid, 

s. 195— 

^ce Appeal to Peivi CoTJi.’ciL. 

1. L. R. 41 Caic. 734 


1 . 


Sanction to frose- 


cute — Appeal that when sanction to prose- 

cute has been granted or refused by a Court under 
the provisions of s. 195 of the Code of Criminal 
Procedure, only one appeal from such order will 
he under that section. Kanliat Lai v. Chhadammi 
Laly /. L, M, 31^ All. 48, followed. Muihnswcmn 
Mudali V, Veem Cheiii, I. L. B. 30 Mad 382, re- 
ferred to. Mata Prasad v Baran Barhai (1914) 
I. L. R. 36 AU. 469 


a 


Sanction fen per- 

'}ury, not deaimbh in public interests. In granting 
sanction to prosecute for per3uiy, Courts should 
not merely see whether there is a good prospect of 
conviction, but should also consider whether the 
circumstances are such as to lender prosecution 
desnable m the public interests. "tV here the peti- 
tioner, a girl of fifteen, in a statement before 
a Magistrate under s. 164, Ciiminal Procedure 
Code, said that her mother and one Eushayya used 
to talk and fight with each other and as a witness 
before another Magistrate stated that they never 
quarrelled with each other : Held, that a prose- 
cution for peijury was not desirable. Nattava 
PAEAi?KnsAM, Be (1914) . 1. L. R. 87 Mad. 564 


CRIMINAL PROCEDURE CODE (ACT ¥ OF 
1898} — ennid. 

— ^ X95 — concld 

S. 195 (i) (c) — Sanction to piObeciUe- 


Insolvency Proceedings. Where alleged forged 
documents were fiiled in the Insolvency Court 
Held, that the sanction of the Insolvency Coui-t 
to prosecute tor ofiences relating to the making 
and using of . the said documents is necessary 
although the offence of forgery was eompletV 
before the oomniencement of the Insolvency Pro- 
ceedings Where the documents were produced 
before the Official Assignee.* Held, that the 
sanction of the Court and not of the Official Assignee 
was necessary The Official Assignee does not 
become a civil Court meiely because he has a vide 
discretion ir deciding on clamis of persons alleging 
themselves to be ci editors of the insolvent, or 
because persons aggrieved by decisions of his 
can appeal to the Court from those decisions 
Beardsell ak’d Co. v. Abdul Gunni Sahib 
(1914) . . . L L. R. 37 Mad. 107 

S. 195, cIs. (6), (c) — Income-Tax Col- 

lecici — Bevenue Court — Sanction to prosecute — 
Indian Penal Code {Act XLV of 1860), ss. 193, 196„ 
199, 471 — Offences committed before the Income-Taotx 
Collector. An Income-Tax Collector is a Revenue 
Court within the meaning of that term as used in 
clauses (6) and (c) of s. 195 of the Criminal 
Procedure Code, 1898. Punamchand Maneklal, 
In re (1914) . . 1. L. R. 38 Bom. 64a 


3^ Oaths Act (X of 

1878), 18 — Omission to recoid deposition as on 

solemn oath or affirmation — Piesidency Court of 
Small Causes, enqmiy by Begistrar, as to proper 
seivtce of summons, if 'judicial proceedings — Sanc- 
tion to prosecute, for false personation in service 
of summons. Before the Registrar of the Presi- 
dency Court of Small Causes at Calcutta whose 
duty it is to enquire mto the proper service of 
summons and to take evidence in this behalf, it 
transpired that the petitionei in this case by false 
representation had returned the summons as 
properly served and the Public Prosecutor at the 
instance of the Chief Judge made an apphcation 
for sanction to prosecute the petitioner under 
s. 205 of the Indian Penal Cede, which was granted 
by the said Registrar under s 195 of the Ciimmal 
Procedure Cede and upon a rule being obtained 
to question the propriety of the sanction : Hdd, 
that the proceeings before the Registrar were 
judicial proceedings and he was a judicial officer, 
that the sanction given by him to prosecute was 
properly given and the fact that it was not stated 
m the depositions recorded by the Registrar 
that they were taken on solemn oath or affirma- i 
tion was a matter covered by s. 13 of the Oaths 
Act. Queen v. Sena Blicgia, 14 B. L. B. i94, 
and Queen-Bmpress v. Shava, I. L. B. 16 Bom. 869, 
referred to. Balchand v. Taeak Nath Sadhxt 
(1914) . . . . 18 C. W. N. 1323 

^ . 195 (1) (a)— 

See 8'arction tor Prosecution. 

I. L. R. 41 Calc. 14 


SS. 195 and 439 — Sanction to posecute 

— Bevision— Powers of High Court. S. 195 of 
the Code of Criminal Procedure does not enable the 
High Court to reconsider an order of a Sessions 
Judge, refusing under clause (6) to grant a sanction 
to prosecute which was lefused by the Magistrate, 
and although the revisional jurisdiction of the High 
Court under s. 437 of the Code of Criminal Prcce- 
c’ure can always be exercised in order to prevent a 
gross and palpable failure of justice, it should not 
be exercised in such a way as to practically give a 
Tight of appeal in cases where such light is definitely 
excluded by the Code. Ahsan-ullah Khan v. 
Mansukh Ram (1914) . I. L. R. 36 Ail. 403 

s. 196- 

See Contempt of Court. 

1. L. R. 41 Catj. 173 

— S. 200 — Complaint by a pu?da- 

naslnn laay signed and pesented by agent holding 
general power to present complaints — Absence of 
special power — Duty oj 3Iagistrate to satisfy himself 
if complaint really by person by whom it purpjorts 
io be — Magistrate hound to examine complainant 
before isming process — Complaint not qnesented 
in person, proper course for Magistrate on receipt 
oi^Words oncef' effect of, in s. 200-—S 198, 
compliance uith the reqmrments of — S. 503, scope 
of — Examination of complainant on commission — 
Indian Penal Code {Act XLV of 1860), s. 500 — 
Defamation A complaint was filed before 
the Chief Presidency Magistrate under s. 500, 
Indian Penal Code, pm porting to be made by a 
purdanashln lady and signed by a person in whose 
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CRBHNAL PROCEDURE CODE lACT '9 OP 

1898 — con^d 
— S. 200 ~'Co field 

favom.' theie wab a geueial powoi -of -attorney 
authorising the presentation of ciiminal complaints, . 
hiiT no powei -of -attorney authoiising the presenta- i 
tion of the specific complaint The Chief Presi- I 
dcnc 5 ’ Magistiatc issued process against the accused j 
and transfoiied the case to aiiothei Magistrate j 
Hdd (on a refer ence under s 132, Cuminai Pio- , 
eedaie Code), that the Chief Presidency Magrs- , 
Irate i=vas ivioiig in issuing piucess against the ; 
accused. It is perfectly well- settled that a pio« 
eess cannot be issued against an accused person 
eithei hy the Magistrate fiist taking cognizance^ 
of an offence or hy the Magistrate to whom the case^ 
ts tiensferred under the proviso to s 200, Criminal 
Procedure Code, unless and until the Magistrate 
issuing process has fiist examined the complainant 
And this is more necessary in the case of a pur- 
danashin lady than in other cases to enable the 
Magistrate to satisfy himself that the complaint 1 
IS really hei own action. That the Magistrate | 
should be veiy loth to take cognizance of any I 
coinplami which is not presented in jierson The j 

'words “ at once ” in s 20(» of the Code clearly i 

indicate that ordinarily a complaint must be I 
presented in peison and a complaint should not { 
be accepted which is not signed by the complainant j 
and IS not prefen'ed by a peison duly authoiised i 
to prefer that specific" complaint That whether ; 
the requirements of s. 198, Criminal Procedure j 
'Code, weie satisfied in the present case depended | 
upon whethei oi not the complaint was the coin- | 
plaint of the lady [The High Court quashed | 
t-he proceedings, giving liberty to the lady to file { 
a fresh complaint and directed her exammation, j 

if fresh complaint was made, by a commission 

issu(id to a Magistiate ] Held, that the terms of j 
s. 503, Ciuninal Procedure Code, are very wide '! 
They refer not only to an enquiry and a trial, I 
but to any other proceedmgs. The section ! 
authorises the examination of any witness, and the 
complainant is a witness Abhoyeswahi Devi i\ 
Mohan Bakeejee (1914) 

18 C, W. N. 1020 

s- 202- 

4 See M it I r 10 us PnObECUTioK. 

I. I. R. 37 Mad. 181 

. Local enqnny by pleader — Consideration 

of new ijround at hearing of rule A Magrstrate 
has no jurisdiction to oider a local enquiry by a 
pleader in the nature of a commission in a civil 
case Case in which the High Couit considered a 
ground other than those on which the rule was 
issued. Mohae Khan v. Gayzhhdin 'Sheikh 
(1913) . . . . 18 C. W. N. 399 

— SS. 202, 203, 476 — Order of Magis- 

in Jr taking cognizance mahng over case to another 
Magiiitrate for disposal afiei a local enquiiy, if legal 
— Dismissal of com jJ amt — Ordet for piose^uUon. 
Where the petitioner laiA a complaint before the 
Magistrate against a police- officer charging him 
.with various offences of wrongful coniirement, ex- - 


CRIMINAL PROCEDURE CODE (ACT V OF 

1898) COK Id. 

— S. 2(l^—tonCd 

toition, mischief, etc , and the Magistrate who 
took cognizance of the case made it ovci to 
another Magistiate with a diiection that tlie 
latter would make a local onquiiy and then dispose 
of the case, and the Magistiate to whom the case 
w'as so made over made a local enquiry and after 
examining witnesses dismissed the complaint 
undei s 203, Cuminal Proeeduie Code, and made 
an order under s 475 for the prosecution of the 
petitioner under s 21 i, Indian Penal Code Hehi, 
that the order of the Magistrate before whom the 
complaint w^as laid w^as bad in directing the litter 
Magistrate to hold a local enquiry inasmuch as the 
Code of Criminal Proeeduie does not make any 
piovision for such a couise by a Magistrate to 
whom a case IS made over for disposal. On a con- 
sideration of the circumstances of the case the 
High Court set aside the eiders under ss 203,475, 
Criminal Piocedure Code, and directed a fuitlioi 
enquiry mto the case. Imamhddin v DEBENORi 
NiTH "(1913) . 18 C. W. N. 95 

— S. 203 — Complaint — Dismissal of, lom- 
plaiiit — Second complaint m pan materia — Same 
OjilyC — Jiinsdicaon. Where the question is as 
to the competence of a Magistrate to entertain 
a second complaint rii pa/ ^ //ia^e//d with a former 
complaint which has been dismissed under s 2o3 
of the Code of Criminal Procedure, it is not neces- 
sary that both complaints should he before the 
same person, but befoie the presiding officer of 
the same Court, King -Emperor v. Adam Khan, 
1. L. B. 22 All 106, distinguished King-Empnor 
V. Umedan, AIL Weekly Notes {1905), 86, and 
Emperor v Keymer. I. L. R 36 All. 63,, refer rod 
to. Ram Biiaro^j v Baban (1914) 

I. L. R. 36 All. 129 

s. 213 — Committal of a case to the 

Couit of Session — Reasons fot committal to be given 
where the case can be UicA hy ike Magistiate — 
Indiam Registration Act {XVI of 1998), s 83, d 
(2) — Irregularity — Illegality. Where a Magistrate, 
who could have tried the case himself under cl 
{2} of s S3 of the Indian Registration Act (XVI 
of 1908), committed it to the Court of Session 
without giving any reasons for committal : Held, 
that the reasons for committal must include not 
merely reasons for not disehaigmg the accused, 
but reasons for sending him to the Coui't of Session, 
as the trial could be had either by the Magistrate 
himself oi by the Court of Session ; and that the 
omission to give the reasons was an illegality 
Emperor v. Xanji Samil (1913) 

I. L. R. 38 Bojb. 114 

ss. 222 (2), 233, 234— 

See Charge . I. L. R. 41 Calc. 722 

s. 233— 

See Excise . I. L. R. 41 Calc. 694 
ss. 233, 234, 537— 

See Charge . I. L. R. 41 Calc. 66 
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CRMINAL PROCEDURE CODE (ACT V OF 

1898) — contd, 

ss. 236, 237— 

See Cocaine . I. L. R. 41 Calc. 537 

— Indian Penal Code {Act 

XLV of 1860), ss. 147., 323 — 237, Criminal Pro- 
ceduie Code, when a'pphes — Conviction of noting 
without any charge under s. 423, Indian Penal 
Code. — Conviction under s 323, Indian Penal 
Code, by Appellate Court after setting aside convic- 
tion of noting, legality of» The petitioners were 
convicted by the Magistrate, under s. 147, Indian 
Penal Code. On appeal, the Sessions Judge set 
aside the conviction and sentence under s. 147, 
Indian Penal Code, and convicted the petitioners 
under s. 323, Indian Penal Code. No charge had 
been framed against the petitioners under s. 323, 
Indian Penal Code . Held, that s. 237 has to be read 
with s. 236. If the facts of the case do not fall 
under s 236, s 237 has got no application. There 
was no charge framed against the petitioners for 
an offence of causing hurt, and they had therefore 
no opportunity to defend themselves on this charge 
and the conviction and sentence must be set aside. 
Gene Manjhi v. The King-Emperor (1914) 

18 C. W. N. 1276 

s. 237. — Conviction of noting with 

common object of assault — Acquittal by Appellate 
Court on charge of rioting and conviction of assault, 
if proper — Necessity of finding against individual 
accused on charge of assault. The petitioners were 
charged under s 147, Indian Penal Cede, the 
common object of the alleged unlawful assembly 
as stated in the charge being to assault the pohee. 
No charge under s. 353 or s. 323 was framed The 
Magistrate convicted the petitioners under s 147, 
Indian Penal Code. The Sessions Judge m appeal 
acquitted the petitioners of the offence of rioting 
and convicted them under s 353, Indian Penal 
Code, in respect of the assault committed upon 
the several police ofheers. The Sessions Judge 
did not find which police officer was assaulted 
by which petitioner . Held, that the Sessions 
Judge was wrong in convicting the petitioners of 
an offence under s. 353, Indian Penal Code, the 
petitioners not having been called upon to answer 
any such charge That in the view taken by the 
Sessions Judge of the case, a finding as to which 
police officer was assaulted by which petitioner 
was essential. Har Naran Sardar v. The Emperor 
(1914) . . . . 18 C. W. N. 1274 

ss. 244 and 540 — Right of accused to 

summon witnesses — Second application by accused to 
Magistrate not seised of {he case — Procedure — 
Affidavit. When an accused person has been 
called upon to make his defence and has applied 
for and obtained the summoning of witnesses on 
his behalf, his only means of procuring the summon- 
ing of further witnesses is to ask the Court to take 
action under s 540 of -the Code of Criminal Proce- 
dure The accused has no right to put in a 
second appheation simphciter for the summonmg 
of more witnesses, nor has the Court any power 
to grant such an application, more particularly 


CBmmAL PROCEDURE CODE (ACT V OF 
1898) — contd 

S. 244 — concld. 

when such Courtis a Magistrate not seised of the 
case, to whom the appheation is made m the ab- 
sence of the trying Magistrate. Observations on 
the contents, drafting and attestation of affidavits. 
Emperor v. Manual (1913) 

I. L. R. 36 AU. 13 

s. 247— 


1 , — Summons case, 

hearing of, when concludes — Non-appearance of 
complainant on date fixed for argument and conse- 
quent acquittal of accused, if proper. Where in a 
summons case, after the examination of the wit- 
nesses for the prosecution and the defence, the 
Magistrate adjourned the case for argument for 
the purpose of the documentary and oral evidence 
being explamed to him, and on that adjourned 
date the complamant did not appear and the ac- 
cused was acquitted under s. 247, Criminal Pro- 
cedure Code • Held, that although the Code of 
Criminal Procedure makes no provision for argu- 
ment in a case governed by Chap. XX of the 
Code, the hearing of the case did not end with the- 
exammation of the witnesses for the parties and. 
s. 247 had appheation to the circumstances of the 
case. RaM Jiwan Rai v. Abilakh Barai (1913) 

18 C. W. N. 584- 


2, . Order of acquittal 

on account of complainanfs absence, passed on a 
date not fixed for heanng of case, effect of. A case 
was called on by mistake on a date not fixed for 
heanng, and the Magistrate recorded an order of- 
acquittal under s 247, Criminal Procedure Code, 
on account of the absence of the complainant. On 
the date fixed for hearing the mistake was dis- 
covered and the Magistrate ignored the order 
previously passed by him under s 247, Criminali 
Procedure Code, and went on with the case which 
ended in a conviction ' Held, that an order 
passed on a date which was not fixed for the hear- 
ing of the case and on which date the complamant 
was necessarily absent is no order at all, and the 
trymg Magistrate had jurisdiction to ignore it and 
go on with the case and come to the finding which 
he did. High Cowt Proceedings, No. 1793, 2 Weir 
307, foUow^ed. Suresh Chandra v. Banhu, 2 C. L J. 
622 distinguished. Achambit Mondal v. Moha- 
STxuH"fl9141 . . . 18 C. W. N. 


3 ^ — . Complaint by 

servant on behalf of master— -Acquittal under s. 247 
on death of such complamant—Complamt of same 
offence by another servant— Previous acquittal, if 
bar to Magistrates talcing cognisance of second 
complaint — Penal Code {Act XLV of 1860), s, 426 
Maiming an animal. A servant on behalf of his. 
master filed a complamt that an elephant belonging 
to his master had been maimed by the accused. 
The Magistrate receivmg the complamt issued 
process under s. 426, of the Penal Code. On the 
date fixed for the disposal of the case, findmg 
that the complamant was dead, the Magistrate 
acquitted the accused under s. 247, CVitnmab 


» 
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CBIMINAIi PROCEDURE CODE (ACT V OF 

1898) — contd. 


S. S47 — condd. 


CRIMINAL PROCEDURE CODE (ACT V OP 

1898) — contd 

SS. 260, 637 — Frivolous or vexatious 


Procedure Code. Thereupon “other servant (Ae 
petitioner) complained to the Sub-divisi 
Magistrate of the same offence of inaiming h 
LSer’s elephant, hut the Sub-divisional Magistr^ 
dismissed the complaint under section 203, Crum 
nal Procedure Code, on the ground that the premous 
aciiuittalwas a bar to his ® ®hdlv 

ffSd.that the previous 

without jurisdiction and was no bar to the Ma^s 
trate’s takmg cognizance of the s^ond eomplamt. 
Madho Chowdhtoy u.^Ttoab ^ 

„.-i 11 . 111 — s* 250 — 

Compensation to 


<mused-nnal order ^f ehouM be contarned rn or^r 
of ducUrge or 
Lvruonrr^nt ^n default of 

to 6c ordered. Where in discharging the acous^ 
under s. 253, Criminal Procedure Code, the Magis- 
trate in his order of discharge declared the 
be vexatious and directed the oomplamant • 

250 Cnminal Procedure Code, to pay com^nsation 
to the accused subject to any cause 
him, and no cause bemg shown by ^^® 
the Magistrate the day after made his previous 
or^er^eolute and Uier 

ant to suffer simple impnsonment for 30 da:g m 
default of payment of the oompensataon . UeM, 
that the Magistrate’s order directmg the paymeiit 
of compensation was in ^nct 

250, Cnminal Procedure Code It is sufficient that 
the Magistrate fixed the compensation in his order 
of discharge. The proviso to s. 2M clearly com 
templates that the direction in the P^’^S^ 
of the section shall be considered as in the nat^ 
of a rule and that that rule shall not be m^e 
absolute until the oomplamant has 
Haru Tanii v. Sahsih Boy, I. L. B. S8 Oalc. 302, 
dlstingmshed. So far as the sentence of “P™“: 
ment in default of payment was concerned, tne 
TTi pti Court held that there was an obvious emr and 
ordered it to be amended in terms that the com- 
pensation shall be recovered as if it were a to® 

L the event of its not being so recovered there shall 
bo simple impnsonment. Dalit Mohas Sinqha v. 
KtrwA Bbhaey Ghosh (1913) ^ 

- Compensation, 

" order hr payment of, hy complainant-— Opportunity 
. o%oy} cause The Magistrate after acquitting the 
accused made the following order-.—*' Accused 
acauitted, complainant to pay compensation to 
each of the accused under s, 250, Crimmal Procedure 
Code and show cause why he should not pay. 
Complainant is absent. His brother verbally 
shows cause which is insufficient ; order made 
absolute.” Held, that the oomplamant was in 
fact given no opportunity of showing cause and 
the order should be set aside, Sttbaijs Shtgh v* 
MOHABIH Pboshah Sihgh (1914) ^ ^ 


complaint — Compensation — Procedure — Irregularity, 

A Magistrate, after recording the evidence for the 
prosecution and the statement of the accused, , 
came to the conclusion that the complaint was 
unfounded and discharged the accused, and in the 
same order called upon the complainant to show 
cause, under s. 250 of the Code of Crimmal Pro- 
cedure, why he should not pay compensation to 
the accused. Pour days later, after hearing the 
complainant, the Magistrate passed an order 
directing him to pay compensation. Held, that the 
proceedings, though not strictly in accordance with 
s. 250 of the Code, were not so far at variance with 
its provisions as to fall outside the purview of section 
537. Jugal Kishore y. Ahdul Karim, Weekly 

Notes, {1905) 214, and Emperor v. Punamchand 
Hirachand, 8 Bom, L, R. 847, followed. In re 
Safdar Husain, I. L, B, 25 All, 315, not followed. 
GnuEBm Koeei v, Khalil Khah (1914) 

I. L. R. 36 All. 132 

SS. 256, 258, Penal Code {Act 


— — BO* MW, - \ 

XLV of 1860), $, 406— Appeal hy Local Government 
against acquittal — Powers and duties of the High 
Court — Order of acquittal passed after cross-examiim^ 
tion of prosecution witnesses subsequent to framing 
of charge. The accused was placed on his trial for 
having committed cnmmal breach of trust in 
respect of some bales of jute. The accused 
admitted his liabiUty. The trying Magistrate 
framed a charge under s. 406, Indian Penal 
Code, and after cross-examination of the wit- 
nesses for the prosecution acquitted the accused 
under s. 258, Crimmal Procedure Code, 
that the case was one of civil dispute. Held 
(on an appeal by the Local Government under 
s 417, Criminal Procedure Code), that m an 
appeal from an acquittal the High Court could 
not interfere unless the judgment of the Court 
below was wrong and perverse or without juris- 
diction and based upon obvious errors in 
cedure, and there being nothing of the kmd m the 
.case, the High Court should uphold the decision 
1 of the Magistrate, even though wrong, because it 
1 would be based at the most on a doubtful weighing 
I of facts and not on any irregularity or negligence or 
' other matter owing to the jurisdiction or the re- 
gularity of the trial. That the order of acqu^tal 
having been passed subsequent to the framing of 
the charge and after the cross-exammation of the 
witnesses for the prosecution, was not irregular or 
without jurisdiction. Depitty Legal Remem- 
BPAHOER OP Bengal v, Amtjlya Dwan _ 

18 C. W. N. 666 

SS. 263, 342— 

See Sttmmaby Teial 

I. L. R. 41 Calc. 743 

SS. 271, 272, 308, 403— 

>8ee~AtrTKEPOis Acquit. 

I. L. R. 41 Calc. 1072 
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CRIMINAL PROCEDURE CODE (ACT V OP 

1898) — contd, 

^ — S. 283 — Jury — J uror discharged during 

trial and fresh juror substituted — Trial not recom- 
menced — Invalidity of proceedings. On tnal by 
a jury, after two witnesses had been examined, 
one of the jurors was discovered to be deaf 
and was discharged and another juror sworn in 
his place. The trial, however, was not commenced 
afresh, but the evidence given by the two witnesses 
was read over to and admitted by them. Held, that 
this procedure was inadmissible and the tnal so 
held invahd. Empeeoe v. Naeain (1914) 

L L. R. 36 All. 481 

s. 307— 

8ee CEiMiifAL Teespass. 

I. L. R. 41 Calc. 662 

1, Disagreement 

between Judge and ^ury — Reference to High Court — 
Suh-s. (3) — Opinion of the 'jury if equivalent to verdict 
— Verdict, grounds of, when desirable to ascertain. 
The expression “ opinion of the Sessions Judge 
and the j'ury ” in sub-s. {3) ol s. 307 of the Criminal 
Procedure Code, is equivalent to “ opinion of the 
Sessions Judge and verdict of the jury ” and it is 
not necessary for a Sessions Judge before makmg a 
reference to the High Court to ascertain the opmion 
of the j’urors apart from their verdict Emperor v. 
Chellan, I. L. R. 2$ Mad. 91, not followed. After 
the jury have returned their verdict and after the 
Judge has stated that he will not accept the verdict, 
it may be desirable to ascertain the grounds of 
their verdict, but there is no express provision in 
the Code for ascertainmg the opinion of the jury. 
Empeeoe v Taeapada Naskae (1913) 

18 C. W. N. 615 

2, Jurisdiction of 

High Court to convict of o-ffence under $. 326, 
Penal Code {Act XLV of 1860). The High Court is 
empowered on a reference under s. 307, Criminal 
Procedure Code, to convict the accused of an oSence 
under s. 326 of the Penal Code 8ir V. Bhashyam 
Ayyangar, J., in PatUkadan Ummaru v. Emperor, 
1. L. R. 26 Mad. 21^, followed. BENSoifr, J , in 
PatUkadan Ummaru v. Emperor, I, L. R. 26 Mad. 
243, disssented from. Mutyalu, Re (1914) 

1. L. R. 37 Mad. 236 

S. 345. — Compromise effected out of 

Court by parties, pending hearing of rule issued 
by High Court, if can he given effect to under 
s. 345, Criminal Procedure Code, The petitioner 
was the complainant in a case and the accused 
in the counter-case. The petitioner’s complaint 
was dismissed by the Magistrate and in the other 
case he was convicted under s. 352 of the Penal 
Code, He moved the High Court and obtained 
a Rule in each case, in one for a further enquiry 
into his complamt and in the other for a reduction 
of the sentence passed on him. Pending the 
hearing of the Rules both cases were compromised 
by the parties out of Court. Held, that at the 
hearing of the Rules, the parties had no locus 
standi to ask the Court to treat the compromise as 
one coming under s. 345, Criminal Procedure Code. 
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Adhae Chandea Dey v. Subodh Chandea Ghosh 

(1914) . . . . 18 C. W. N. 1212 

— S. 349 — Trying Magistrate sending up 

a case to the Sub-divisiorud Magistrate on the 
ground that he cannot pass adequate sentence — 
Sub-divisional Magistrate sending up the case to 
another Magistrate — CmnmiUal of the case by such 
Magistrate to Court of Session — Commitment not 
valid — Practice and Procedure A Magistrate of 
the Second Class trying- a case sent up the case to 
the Suh -divisional Magistrate on the ground that 
he could not pass an adequate sentence. The 
latter transferred the ease to a Magistrate of the 
First Class who committed it to the Court of 
Session, A question having arisen if the com- 
nutment was legal : Held, quashing the commit* 
ment, that under section 349 of the Criminal Proce- 
dure Code (Act V of 1898) it was the Sub-divisional 
Magistrate alone who was competent to deal 
with the case. Empeeoe v. Vihayak Nabayah 
(1914) . . . I. L. R. 38 Bom. 719 

SS. 350 and 528 — Transfer — Jurisdic- 
tion — Power of Court to which a case is transferred 
to act on evidence taken by the Court from which it 
came. S. 350 of the Code of Criminal Procedure 
is not limited to cases in which Magistrates succeed 
each other in offices but applies also to all oases 
transferred from the file of one Magistrate to that 
of another under s. 528 of the Code. An order of 
commitment to the Court of Session passed by a 
Magistrate on evidence recorded by a bench of 
Magistrates from whose Court it was transferred, 
is not an illegal order. Queen-Empress v. Bashir 
Khan, I. L. B. 14 All. 346, distinguished. Em- 
peror V. Angnu, All, Weekly Notes, 0.889) 136, not 
followed. Mohesh Chandra Saha v Emperor, 
I. L. R. 35 Calc. 457, and Palaniandy Goundan 
V. Emperor, I. L. R. 32 Mad. 218, followed, 
Empeeoe v. Nahhua (1914) 

I. L. R. 36 All. 315 

s. 360, sub-s. (i) ; s. 476 — Handing 

over record of deposition to witness for being 
read by him if sufficient compliance with law 
^Such deposition if admissible and assignment 
of perjury if can be made thereon — Examination 
of ivitnesses in enquhy under s. 476, Criminal 
Procedure Code — Duty of Magistrate to make 
a record of statements. An order under s. 476, 
Crimmal Procedure Code, was made against 
the petitioner directing his prosecution under s. 
193 of the Penal Code, with reference to a deposi- 
tion given by him as a witness at a crimmal trial. 
It appeared that after the deposition had been 
recorded, the record was handed over to the peti- 
tioner who proceeded to read it over himself. 
The Magistrate held a preliminary enquiry under 
s. 476, Griminal Procedure Code, before making 
the order for prosecution, and examined witnesses in 
the course of that enquiry, but made no record of 
their statements : Held, that the provisions of s. 
360, sub-s. (1), Criminal Procedure Code, were not 

F 2 
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s. 380 — co 7 ic?(?. 

sufficiently complied with inasmuch as that sub- 
section requires that the evidence should be read 
over m the presence, that is, in the hearmg, of 
the accused, in order that the accused should 
have an opportunity of correcting any mistake 
m it. That the deposition was inadmissible and 
the order for prosecution must be set aside. That 
the Code of Criminal Procedure does not contain any 
provision with regard to the manner m which the 
evidence in an enquiry under s. 476, Criminal 
Procedure Code, should be recorded, but for 
future reference the Magistrate should have made 
a summary of the statements of the witnesses 
exammed. Kikg-Empeeoe v Jogendeo Nath 
Ghosh (1914) . . 18 C. W, N. 1242 

SS. 367 and 421 — Appeal— Appeal 

suw^narily dismissed — How far Court hound to record 
reasons for dismissal A Court of criminal appeal 
is not bound, when dismissing an appeal summarily 
under s. 421 of the Code of Criminal Procedure, to 
write a judgment as defined in s. 367 of the Code 
It is, however, advisable that it should give reasons 
for rejecting the appeal in view of the poss^ihty 
of its order being challenged by an application for 
revision. Queen-Empi ess v. Waoubai, I L R 20 
Bom 540, followed. Rash Behan Das v. Balgopal 
Smgh, I. L. R. 21 Calc 92, Queen-Empress v. 
Naram, I. L R. 8 All 514, Queen-Empress Nannhu, 
I. L R. 17 All. 241, and Queen-Empress v. Pandeh 
BhaU i. L. R 19 AIL 506, referred to Empeeob 
V. Ktjndan (1914) . . 1. L. R. 36 AH. 496 

— — SS. 403, 423, 439 — Previous acquittal on 

a charge of causing simple hurt — Subsequent death 
of person injured — Commitment of the persons ac 
quitted of the mincn o-ffence under s 304 of the 
Penal Code — Revision. S and R were charged 
with causing simple hurt to K The case was com- 
pounded and both the accused were acquitted K, 
later on, died of the mjury caused by 8 and R. 
'The Magistrate, thereupon, sent up R for trial 
before the Sessions under s. 304, and discharged S 
as he found that the injury caused by him did 
not in any way contiibute to K's death. The 
Sessions Judge directed the Magistrate to commit 
g also, and he was committed accordingly. Held, 
that there was no legal bar to the trial of 8 under s. 
304 of the Indian Penal Code, and to his conviction 
under that section if the evidence enabled the Court 
to apply either s 34 or 114 of the Penal Code to the 
case. A commitment can only be set aside on a 
point of law and as no such point arose in this 
case, High Court did not interfere Empeeob v. 
Saieahi (1913) . . . I. D. R. 36 AIL 4 

s. 417— 

See Statute 24 & 25 Vict., C 104, ss. 1 

AND 2 . . L L. R. 36 AIL 168 

ss. 421-423 — 
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S. 422 — Order admitting appeal on 

ground of sentence only, if legal. The appellant 
who was found guilty under ss. 376-511 of the 
Penal Code, by the unammous verdict of the jury 
and sentenced to rigorous imprisonment for five 
years, preferred an appeal to the High Court 
which was admitted by a Bench of the High 
Court for consideration of the sentence only. On 
the appeal coming on for hearing before another 
Bench, a direction was made enlarging the scope of 
the order of admission. The appeal subsequently 
came on for hearing before a third Bench and was 
disposed of on a consideration of the grounds taken 
by the appellant besides the question of sentence. 
An appeal admitted under s 422, Criminal Pro- 
cedure Code, is the whole appeal and consequently 
all the grounds taken in the petition of appeal are 
open for consideration at the final hearing, and 
the appellant cannot be restricted to any selected 
ground out of those specified m his petition and a 
restrictive order for admission is clearly not con- 
templated by s 422 and must be deemed ultra 
vires. Nafar Sheikh v. Empebor (1913) 

18 C. W. N. 147 
I. L. R. 41 Calc. 406 

S. 423 — Sentence — Alteration of sentence 

whether amounting to an enhancement or not. 

A Magistrate on a conviction under s 379 of 
the Indian Penal Code sentenced the accused to 
one month’s rigorous imprisonment and a fine 
of Rs 5 each and in case of a default in payment of 
the fine, to one week’s further imprisonment. The 
District Magistrate on appeal by the accused altered 
the sentence to one of three days’ imprisonment 
and a fine of Rs 100, and in default of payment of 
fine, to a further imprisonment of one month. 
Held, that m the absence of any evidence that the 
accused were unable to pay the fine or regarded 
the sentence passed on appeal as more severe than 
the original sentence, it could not he said that the 
sentence had been enhanced Queen-Empress v. 
Chagan Jagannath, I L R 23 Bom. 439, and 
Balcthavatsalu Naidu v. Emperor, I. L. B 30 Mad. 
103, doubted Ralchal Ra^a v Khirode Per shad 
DuU, I. L. R. 27 Calc. 175, approved Empebor 
V. Mehab Chand (1914) . I. D. R. 36 AIL 485 

ss. 423 and 439 — High Court, power of,. 

to alter finding of acquittal into conviction and en^ 
hance sentences in Revision — Penal Code {Act XLV 
of 1860), s 300, explained. S. 423, clause {b). 
Criminal Procedure Code, 1898, gives power to 
the High Court when- hearing an appeal against 
a conviction to alter the finding and s 439 gives 
power to enhance the sentence so as to make it 
appropriate to the altered finding S 439, sub- 
s (4), which enacts that “ nothing in this section 
shall be deemed to authorise a High Court to con- 
vert a findmg of acquittal into one of conviction ” 
must he construed as referrmg to cases where 
the trial has ended in a complete acquittal ; any 
other construction would be inconsistent with the' 
power to “ alter the finding ” given to the Court as 
a Court of Revision by virtue of its power to* 


See Appeal . I. L. R. 41 Cak. 406 
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exercise the power conferred on a Court of Appeal 
by section 423, clause {h). In this view the 
High Court, having in revision altered a finding 
of noting into one of murder, enhanced the 
sentences from five years’ rigorous imprisonment 
to transportation for life. In the course of a 
not the accused attacked and killed a man 
with dangerous weapons Heldf that the acts 
of the accused having caused the death of the 
man and there being nothing to suggest that 
they were not sufficient to cause death as their 
ordinary and natural result in the absence of 
proof of circumstances sufficient to give the accused 
the benefit of any of the exceptions to s. 300 of the 
Penal Code, they must be taken to have intended 
to bU the man and are guilty of murder. Bali 
Reddi, i?e , . . I. L. R. 37 Mad. 119 

s. 437 — Accused once hied and dis- 
charged — Fresh ingimy into the same charge on a 
second complaint — Jurisdiction. Held, that it is 
competent to a Magistrate who has tried and 
discharged an accused person on particular charges 
to agam inquire into the same charges on a second 
complaint. Que&n-Fmpress v. Umedan, All Weekly 
Notes, {1895) 86, followed. Emperor v. Keymer 
(1913) . . . . L L. R. 36 All. 53 

S. 438 — Enhancement of sentence — 

Reference made hy Distr ict Magistrate after 
Sessions Judge has declined to interfere — High 
Court — Practice Queers : Whether a District Magis- 
trate IS as a matter of law enhtled to make a refer- 
ence to the High Court under s 438 of the Code 
of Criminal Procedure in a matter in which the 
Sessions Judge has been asked to send a case up 
to the High Court for enhancement of sentence 
and has refused to do so. But if he is so entitled, 
it is extremely inconvenient that a District Magis- 
trate should do so, and the High Court would not 
take action upon such a reference without special 
reason Queen-Empress v. Zor Singh, I. L R 10 
All. 146, Emperor Y.Jamna Bai, I. L. R 28 All. 91, 
and Emperor v Knsnaji Shamrao, 6 Bom L R. 
1099, referred to Emperor v. Ganga (1914) 

I. L. R. 36 All. 378 

S. 439 — Revision of sentence on 

consideration of fresh facts — Penal Code {Act 
XLV of 1860), s. 147 — Rioting over disputed 
possession of chur — Finding of Settlement Officer 
pronounced after issue of Rule considered by High 
Court in revising sentence In a case of noting 
arising out of a dispute relating to the possession of 
a chur between the zamindar and the talukdar in 
which both the lower Courts found in favour of 
the complainant on the question of posses ion, 
but the Assistant Settlement Officer, after the 
judgment of the Sessions Judge in appeal was 
pronounced and after a Rule was issued by the 
High Court, found in connection with the prepara- 
tion of record-cf-nghts that the culturable area 
in the chur was in the possession of the zamindar 
whose men the petitioners w^ere, the High Court 
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for the purpose of revising the sentence considered 
the judgment of the Assistant Settlement Officer 
and reduced the sentence Araj Saekar i. 
Emperor (1913) . . 18 C. W. N. 646 

SS. 439, 258 — Order of acquittal set 

aside by High Court in Tension on merits, on the 
application of the complainant. Where the tipng 
Magistrate in his judgment by which he acquitted 
the accused while laying great stress on aU 
consideration that might afiect the credibihty of 
I the witnesses for the prosecution, omitted to 
consider w'hat might be advanced m their favour 
and also failed to appieciate the corroboiative 
value of an important vutness for the piosecution, 
the High Court, an the application of the com- 
plainant, set aside the order of acquittal on the 
j merits and directed a re-trial by a new Magistrate 
Shaikh Bagtt v Raika Singh (1914) 

18 C. W. N. 1244 

SS. 439, 517, 520 — Restoration of moie- 

able property — Charge of theft — Malkhanu register, 
order passed in, making over prerperty to complainant — 
Acquittal by High Court — Subsequent order of 
Magistrate refusing to revise order in MaJkhana 
register — Revision by High Court Certain piopeilies 
alleged to be stolen properties, vere found in 
the house of the petitioner who was tried and 
convicted of theft These properties were in the 
custody of the Court and after the judgment of 
the Sessions Judge affirming the conviction of the 
petitioner, the trjnng Magistrate passed an order 
in the Malkhana register to the effect that the 
properties should be made over to the complamant. 
No order was passed on the record of the case The 
petitioner moved the High Court agamst the 
conviction and sentence and was acquitted. 
After his acqiuttal by the High Court, the peti- 
tioner apphed to the trying Magistrate for the 
restoration of the properties to him, but the 
Magistrate held that he could not revise his 
previous order m the Malkhana register. The 
petitioner then moved the High Court and ob- 
tained a Rule Held, that the Malkhana register 
forms no part of any crimmai case, unless it is 
brought on the record m a legal way and the order 
in complainant’s favour recorded in it was not 
one under s 517, Crimmai Procedure Code, but 
the order refusing to revise that order was an order 
under s. 517, Criminal Procedure Code, and the 
High Court had jurisdiction to revise it under 
s 520, as also imder s 439, Crimmah Procedure 
Code The intention of the Legislature in cl. (3) 
of s. 517 is that an order under s. 517 should not 
be carried mto effect until it really becomes 
final either by there bemg no appeal within the 
presciibed period or by any final order by a Court 
of final jurisdiction. That after the accused is 
acquitted of theft or burglary, tbe proper order to 
make is to direct that the property found m the 
possession of the accused should be restored to 
him. The complainant in that case could go to 
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tlie GtiI Court, file a suit and secure an injunction. 
That, in the circumstances of the case, the absence 
of a prayer by the petitioner as to the restoration 
of the properties m his previous <*pplication to the 
High Court was no bar to his gettmg rehef in this 
Rule. Ked^ Bisvtas v I^Iathtjea Nath IVIitra 
(1913) 18 C. W. N. 959 

S. 476 — Sanction foi piosecution — 

8, 5S7 [h] — Illegality or Irregulaiity Where a 
sanction to prosecute given under s 476, Criminal 
Procedure Code (Act V of 1898), did not order the 
accused to be sent before the nearest First Class 
Magistrate but merely ordered his prosecution * 
Seld, that though the sanction was iiregular it 
was not illegal and that the irregularity was cured 
by s. 537 (b), Criminal Procedure Code. In re 
JBhup Kunvxtu A A. H, 26 AIL 249, 256, dissented 
from. Be Suppayya Thabagak (1914) 

I. L. R. 37 Mad. 317 

S. 488 (1) — Maintenance — Child, 

meaning of— Prostitution not a profession which 
the law will recognize The word ‘‘ child ” in section 
488 (i), Criminal Procedure Code (Act V of 1898), 
means a person who has not attamed the age 
of majority. The attainment of puberty cannot 
be taken as the age when childhood ceases. 
The law will not treat prostitution as a profession 
by which a girl might earn her livelihood and 
mamtain herself under s. 488, Criminal Procedure 
Code. It is against public pohcy to do so. Kbish- 
naswami Ayyab V. Ceandeavadaha (1914) 

I. L, R. 87 Mad. 565 

s. 488 (i), (d)~ 

See Maetteeaece. 

1. L. R. 41 Calc. 88 

s. 494— 

1 . European British 

subject, rights of, regarding trial — Conviction by a 
Magistiate not a Justice of the Peace — Omission of 
Magistrate to inform accused of such rights, if vitiates 
tiiaL Where a European British subject was 

placed on his trial before a Magistrate who was 
not a Justice of the Peace on a charge under s. 323 
of the Penal Code, and the Magistrate convicted 
the accused without asking him whether he was a 
European British subject and without informmg 
him of his rights as a European British subject under 
the Code of Criminal Procedure : Held, that 

the conviction and sentence should be set aside on 
account of the error in the procedure of the 
Magistrate in the trial. Baeaheb Misei A. 
M. Claeee (1913) . . 18 C. W. N. 385 

2. Prosecution against 

one of tivo accuse withdiawn — Such accused, 
if competent witness — Confession and^ pyrior sfate^ 
ments of such accused if should he produced for cross - ' 
examination and contradiction. The petitioner 
along with one M was placed on his trial under s. 
411 of the Penal Code, but the prosecution agamst 
M was withdrawn, under s. 494, Criminal Procedure 
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Code, althoagh no formal order of discharge was 
recorded. M was thereupon examined as a witness 
for the prosecution. It appeared that M bad made 
a confession to a Magistrate and this confession 
was subsequently verified by the same or another 
Magistrate to whom M made further statements 
The confession and these further statements were 
not placed on the record and copies of these were 
refused to the petitioner. Held, that notwithstand- 
ing the omission to record a formal order of dis- 
charge M ceased to be on trial with the petitioner as 
soon as the prosecution agamst him was with- 
drawn, and that being so be became a competent 
witness ; but for the purpose of cross-examination 
and, if necessary, for contradiction the prior state- 
ments of the witness should have been made acces- 
sible to the accused. Sheeati Sheikh v. The 
Kikg-Empeeoe (1914) . 18 C. W. N. 1213 

S. 514 (5) — Bail bond — Bail, pii- 

soner on, committing suicide — Discharge of sureties. 
When a person who has been let out on bail commits 
suicide, the sureties are discharged from their obli- 
gation to produce him. Vijiabaghavaetj Nahht, 
Be (1914) . . . I. L. R. 37 Mad. 156 

S. 617— 

1. If applies to 

immoveable property S. 617, Criminal Procedure 
Code, has no application to immoveable property. 
Bkeshe Singh t’, Ejng-Emeeeoe (1913) 

18 C. W. N. 1146 

2 — — . Setting aside of 

order hy High Court — Be-delwery of possession. The 
petitioners were convicted under s 426 of the 
Penal Code The Magistrate directed the Police 
under s. 617 to dehver possession of a garden over 
which the jietitioners were alleged to have obtained 
possession by means of trespass. The order 
under s 517 was set aside by the High Court in 
revision on the application of the petitioners, but 
the Magistrate refused to re-dehver possession of 
the garden to them. Held, that the order of the 
High Court setting aside the order under s. 517, 
Criminal Procedure Code, carried yrith it the inci- 
dent of restoration of the garden in question to 
the petitioners The High Court directed the 
Magistrate to restore possession of the garden m 
question to the petitioners through the PoHce. 
SHEOKArTDAK SlNGH V. BHOLAKATH PaTTAK (1913) 

18 C. W. N. 1147 

■ s. 522 — 

1. — .. Propiiety of order 

in the absence of finding as to dispossession of 
immoveable property. An order under s. 522, 
Criminal Procedure Code, is not sustainable where 
there is no finding that the complainant has been 
dispossessed of any immoveable property. Mohae 
V. Gayzhddik Sheikh (1913) 

18 C. W. N. 399 
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2. — — - Penal Code (Act 

XLV of 1S60\ ss. 147, 349 — Restoration of posses- 
sion of immoveable propel ty — Criminal force , mean- 
ing of — Rioting with the common ob'ject of causing 
violence to inanimate ob'ject — Applicability of s. 522. 
When the accused was convicted of noting for 
causing violence in the prosecution of a common 
object, VIZ., by destroying the complainant’s 
fencing and raising a new fencing on the com- 
plainant’s land : Held, that violence having been 
caused in this case to the fencing only and not to 
any person, there was no criminal “ force ” as 
defined in s. 349 of the Penal Code, and no order 
directing delivery of possession could be made 
under s. 522, Crimmal Procedure Code. S-A^basib 
Mandal V. Emperor (1913) 

18 C. W. N. 1150 

ss. 522, 146 — Infructuous order di- 
recting restoration of immoveable pioperty. if bai to 
proceeding under s, 145. An infructuous order 
under s 522, Criminal Piocedure Code, which was 
never carried out, is no bar to the jurisdiction of 
the Magistrate taking proceedings under s. 145, 
Criminal Procedure Code, in respect of the same 
property. Probhat Chandra Chatteeji v. Pbo- 
SANKO Kumar Sen (1914) . 18 C. W. N. 1088 

S. 526 — Transfer — Grounds upon which 

an order for transfer should he made. Held, 
on a construction of s. 526 of the Code of 
Cri m inal Procedure, that the law does not intend 
that a transfer of a case should be ordered simply 
because an accused person thinks that he would 
not get an impartial trial ; but the real question 
to be considered is whether on the facts disclosed 
in the apphcation for transfer there arises a reason- 
able inference that the Magistrate who is seised of 
the case may be prejudiced wittingly or unwittingly 
against the accused. Sumeshwar v King-Emperor, 
12 All. L J S3, Empress v. Nobo Gopal Bose, I. L. 
J?. 6 Calc. 491, Farzand Ah v. Hanuman Prasad, 
I. L. R. 19 All. 64, Dupeyron v. Driver, I L. B. 
23, Calc. 495, Eerpant v. Dale, 2 Q. B. D. 553, 
Leeson v. General Council of Medical Education 
and Registi ation, 43 Ch. D. 366, Queen v. Meyer, 
1 Q. B. D. 173, Queen v. Handsley, 8 Q. B D 383, 
Alim son v General Council of Medical Education 
and Registration, [1894] 1 Q. B 750. The Queen 
Y. Allan, 4 B cb S Pi 5, and Ginsh Chunder Ghose 
Y. The Queen-Empress, I. L. R. 20 Calc 857, refer- 
red to. Emperor v. Jaggan (1914) 

1. L. R. 36 AIL 239 
S. 528 — Transfer — E-ffect of appoint- 
ment of a Magistrate to he Chairman of a muni- 
cipal board. Held, that when a Magistrate is 
appointed to the post of Chairman of a municipal 
board and has taken over charge, he thereby 
becomes divested of his ordinary functions as a 
Magistrate, or if he retains any, he is no longer a 
“Magistrate subordinate to the District Magistrate,” 
withm the puiview of s 528 of the Code of 
Crimmal Procedure. Emperor v. Nathi Mal 
(1914) . . . . I. L. R. 36 All. 513 


criminal trespass. 

See Penal Code (Act XLV op il860)' 

s. 447 . . I. L. R. 36 AIL 474 

• — Unanimous veidict of 

Jury — Criminal Piocedure Code (Act V of 1898), s. 
307 — Reference to High Court ivheilier penmssible 
in such a case — Penal Code (Act XLV of 1860), ss, 
148, 304, 326, 149 — Absence of charge — Acquittal. 
Crimimai trespass depends on the mtention of the 
offender and not upon the nature of the act, and 
when the man’s mtention is to save his family and 
property from imminent destruction it cannot be 
said that because he commits civil trespass on his 
neighbour’s land and cuts a portion of the bund 
belonging to his neighbour w'hich he ordinarily 
would not be justified in domg, he is guilty of any 
criminal offence. Where the verdict of the Jury is 
unanimous and the Judge has agreed with it, he can 
make no reference under s 307 of the Crimmal 
Procedure Code, Where the accused were charged 
under ss. 148, and and the Jury found 
them guilty under s. 326 only: Held, that the 
verdict of the Jury under s 326 was a judgment of 
acquittal inasmuch as there being no charge under 
that section mdependently, there could be no 
verdict given upon it. Rtazzudi v. King-Emperor 
16 C, W. N. 1077, Pancku Das v. Emperor, I. L. 
B. 34 Calc. 698, referred to. Esiperor v. Madan 
Mandal and Others (1913) 

I. L. R. 41 Calc. 662 

CRIMINAL TRIAL. 

See Jurisdiction. 

' 1. L. R. 41 Calc. 305 

CROSS-EXAMINATION. 

question put in — 

See Defamation. 

I. L. R. 41 Calc. 614 

Postponement — Sessions 

trial — Application by defence counsel to postpone 
cross-examination till next day — Trial for murder — 
Refusal by Judge, effect of — Prejudice to accused — 
Re-tnal — Practice Where, at a Sessions trial, the 
defence counsel applied, after the examination-in- 
chief of the first prosecution witness, for postpone- 
ment of the cross-examination of the witnesses till 
the next day, on the ground of his unpreparedness, 
but did not ask for an adjournment of the trial 
itself : Held, that the application was a reasonable 
one which the Judge should, under the circum- 
stances, have allowed. Though the accused is Dot 
entitled to such postponement as of right, the 
Court may, in a proper case, grant the indulgence. 
Where the result of the refusal of such application 
was that the witnesses examined on its date, 
four of whom were important, were not cross- 
examined by counsel or pleader, and the witnesses 
subsequently exammed were ineifioiently cross- 
examined and the cross-examination of the former 
witnesses might have elicited matters as to which 
the subsequent witnesses might have been cross- 
examined : Held, that the accused were pre- 
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judiced, and that there should be a re-tnal by 
another Judge Sadasiv Singh v Empeeob (1913) 

I. L. R. 41 Calc. 299 

CROSS-OBJECTIONS. 

See. Civil Peocedube Code (190S), 0. 

XLl, B 22 . I. I. R. 36 All. 506 

CROWN GRANTS ACT (XV OF 1895) 

ss. 2, 3— 

See Eegistbation Act (XVI of 1908), ss. 

17, 90 . .1. L. R. 36 All. 176 

CUSTODY. 

See Minob . . L. R. 41 I. A. 314 

CUSTODY OF CHILD. 

See Kidnapping 

I. L. R. 41 Calc. 714 

CUSTOM. 

See Babuana and Sohag Gbants. 

L. R. 41 I. A. 275 

See Civil Peocedube Code (1908), s 100 

I. L. R. 36 All. 256 

See Mahomedan Law — Pbe-emption. 

I. L. R. 38 Bom. 183 

See Pre-emption. 

I. L. R, 36 All. 451, 471 

See Pbimogenitebe . 18 C. W. N. 55 

plea of — 

See Theft . I. L, R. 41 Calc. 433 

CUSTOM OR CONTRACT. 

See IVIadras Estates Land Act (I of 
1908), ss. 9, 11, 151, 157, 187 (g) 

I. L. R. 37 Mad. 432 


D 

DACOITY. 

Assessors — Questioning 

Assessors before delivery of their opinion — Charge 
alleging prepai ation to commit dacoity by assembling 
with masks, arms and implements — Acquittal of 
preparation, and conviction of assembling — Repug- 
nancy in the findings, effect of — Appellate Court, 
power to alter finding of acquittal into one of con- 
viction — Search — Irregularities in search, effect 

of — Right of accused to urge technical points — Ne- 
cessity of cross-examination by accused on point 
when allegations of fraud and dishonesty are made — 
Presumption of knowledge from possession of in- 
criminating articles — Criminal Procedure Code {Act j 
F of 1S98), ss. 103, 309, 423 — Distinction between \ 
offences of preparation and assembling — Penal 

Code {Act XLV of 1860), ss. 399 and 402—"Dccupant | 
of the placel'* A Judge ought not to put a long hst | 
of questions to the assessors before they have stated ' 


DACOITY — contd 

their own opinions, and then record their answers 
to them. He should allow them in the first instance 
to give their opinions m their own language and 
way, and he may then put to them such questions 
as are necessary to elucidate or supplement their 
opinions. Where the accused were charged, 
under s 399 of the Penal Code, with making pre- 
parations to commit dacoity by assembhng together 
with masks, arms and implements which might be 
used for that purpose, and the Judge found that 
there had been such assembly with such ayticles, 
but that there was not sufficient evidence oVpP©‘ 
paration and acquitted them under s. 399 but 
convicted them under s 402 of the Penal Code : 
Held, that there was no repugnancy in his findings 
as, though he was of opinion that the accused did 
not commit an offence under s 399 by assembhng 
with masks, arms and implements, he had found 
that they did assemble, withm the meaning of s. 
402, and that the discovery of these articles with 
the other circumstances of the case, showed that 
the purpose of the assembly was to commit da- 
coity. In a popular sense assembling to commit 
dacoity may be an act of preparation for it, but 
a mere assembhng, without further preparation, 
IS not “ preparation ” within s 399 of the Penal 
Code. Section 402 applies to mere assembhng 
without proof of other preparation A person 
may be not guilty of dacoity, yet guilty ' of pre- 
paration, and not guilty oi preparation yet guilty 
of assembhng Evidence of the findings of masks, 
arms and implements at the place of the assembling 
is not necessary to constitute tbe ofience under s. 
402, but only to indicate tbe purpose of the assemb- 
hng Per Curiam : Even ' if there was a repug- 
nancy in the Judge’s findings, the High Court has 
power to alter the finding of acquittal, under s. 
399 of the Penal Code, into one of conviction 
thereunder, mamtaimng the sentence. Queen- 
Empress V JabanuUa, I. L. R. 23 Calc. 975, Nazi- 
muddin v Emperor, 1 L R 40 Calc. 163, Appanna 
V. Pithani Mahalakshmi, I L. R. 34 Mad. 545, 
Golla Hanumappa v Emperor, I. L B. 35 Mad. 
243, and Emperor v SardUir, I. L R. 34 All. 115, 
followed. Satish Chandra Das v. Queen-Empress, 
I. L. R. 27 Calc 172, Kunja Bhuiya v. Emperor, 
I. L B. 39 Calc. 896, held not in pomt. Per Beach- 
croft, J. — There is no provision in the Code justi- 
fymg interference with a conviction on the ground 
of repugnancy in the record. Repugnancy in the 
verdict of a Jury in India is not by itself a sufficient 
ground, m view of s 423 {2) of the Code, to quash 
the conviction Per Woodroffe, J. — A search is 
irregular if it is conducted m violation of the police 
rules relating thereto, such as the omission to make, 
at the time, a note of the articles found and where 
found, the permitting of unauthorized persons to 
go in and out of the place searched, and the omis- 
sion to send up the articles found as soon as possible 
to the Magistrate. The exclusion of the occupants 
of the place during the search is not a technical, 
but a substantial violation of the law The effect, 
however, of such regularities is to necessitate a 
careful scrutiny of the evidence of search, but if, 
notwithstanding the irregularities, the Court holds 
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that no advantage has, or could have been, taken 
of them, they have no further effect Per Beach- 
croft, J, — ^The spirit of s. 103 requires that an 
option be given to the “ occupant ’’ of the place 
searched to be present at it, and not that he is to be 
allowed to be present only on demand. The words 
“ occupant of the place ” refer to persons residing 
in, or being in charge of, the place, but it is desirable 
in practice that any person against whom an 
inference may be drawn from the finding of articles 
should be present at the search. If the hond fides 
of the search is impeached, it must be shown that 
the law has been ignored, and an inference against 
bond fides will not anse from the mere failure to 
exercise a wise discretion on the part of the officers 
conducting the search Per Woodroffe, J — The 
accused are entitled to urge any defence open to 
■them, technical or otherwise, and to have the Court’s 
judgment on it, but (_per ’ Beachcroft, /.) the 
techmeahty mpst be one found in the Code and not 
based on pecuhar rules of the Enghsh law. It is 
not for the accused to supplement or explain 
deficiencies or suspicious circumstances in the 
prosecution case They may refer to them to 
^how suspicious character of the evidence, but if 
they put forward a case of fraud, or if the prose- 
eution evidence is not ambiguous, they should 
cross-examine the witnesses on the point so as to 
give the prosecution an opportunity of explanation. 
If incnmmating articles are found in a place, 
jknowledge of their being there cannot, without 
other evidence, be imputable to any one other than 
the occupants, nor would the presumption operate 
even against him if they might have been placed 
there without his knowlegde Per Beachoeoft, J — 
"When an article is found in a man’s house, the 
ordinary presumption is that he, as owner of the 
Jiouse, is aware of its existence, provided that no 
•other person has access to that particular place. 
If the house is occupied by more persons than one 
having access to the particular place, there is no 
presumption against them mdi'vidually that they 
have put the article where it is found, though if it 
has been for a consideiable time in a place to which 
all have frequent access, it might reasonably be 
presumed that aU were aware of its existence. 
Ramesh Chandra Banerjee v. Emperor (1913) 
I. L. R. 41 Calc. 350 

DAMAGE. 

See Damages. 

See Irrigation Act (Bombay). 

I. L. R. 38 Bom. 116 

actual, when necessary to support 

action — 

See Easement . L L. R. 37 Mad, 627 
remoteness of — 

See Secretary of State. 

I L, R. 37 Mad. 55 

DAMAGES. 

See Contributory Negligence. 

I. L. R. 41 Calc. 308 


DAMAGES— cowcW. 

measure of — 

See Contract Act (IX of 1872), ss, 39, 
55, 63, 73 . I. L. R. 37 Mad. 412 

quantum of — 

See Negligence. 

I. L. R. 38 Bom. 552 

suit for — 

See Cause of Action. 

I. L. R. 41 Calc. 825 

See Railway Receipt 

I. L. R. 38 Bom. 659 

time at which, should be computed — 

See Contract Act (IX of 1872), ss, 39, 
55, 63, 73 . I. L. R. 37 Mad. 412 

DANDIDARI RIGHT. 

Dcmdidayi nght, if a 

monopoly o? a legal rxght to he recognised be Courts 
of Justice — Suck light if peisonal or if can be fians- 
jerred — Transfei, if must be by registered msiiument 
— Estoppel^ application of mile ofi to employes and 
contracting parties — Assignee of light having 
enfoyed profits, if can deny assignors title At a 
public auction held at the instance of Gevemment 
the plaintiff as the highest bidder purchased the 
road-side lands on the bank of a river together 
with the dandidan right for one j^ear. It appeared 
from th3 lease granted to him by Government 
that he became entitled to occupy the lands for 
one year and to exerciec the calhng of a broker m 
the market held thereon during that pened. The 
defendants took an assignment from the plamtiff 
of the dandidan right and they commenced at 
once to exercise the calling of a broker m the market 
place by virtue of the Government license which 
was made over to them, but they withheld payment 
of the money they had agreed to pay. The plaintiff 
sued for recovery of the consideration with damages 
for unlawful detention of his money ; Held, that 
the term dandidar hteraHy means a measurer 
and IS applied to signify a broker who negotiates 
the sale of paddy and other jiroduce in a market- 
place and receives as remuneration for his service 
a commission from the seller and the buyer who 
may choose to employ him. That the contention 
of the defendants that the alleged dandidai i nght 
tended to create a monopoly and should not be 
recognised as a legal nght by any Court of Justice 
was untenable The piinciple that every arrange- 
ment which places a restriction upon a man’s nght 
to exercise his trade oi calhng tends to create a 
monopoly and is void as against public policy, has 
no appheation to the present case. There is no- 
thing illegal or contrary to public policy m Govern- 
ment allowing a market to be held on its land and 
taking measures to restrict the admission of brokers. 
That the dandidan right was not a nght personal to 
the grantor frem Government and could he transfer- 
red. The very fact that the right was granted by 
Government to the highest bidder affords some in- 
dication that the personal element does not enter into 
consideration when the grant is made. That the 
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dandidciit right was transterable only by a regis- 
tered mstrument. That the defendants were at 
least hcensees under the plaintiff and as they had 
exercised their calling without interruption or 
inteiference they at any rate were not entitled 
to contend that the plaintiff had no title or that they 
themselves had acquired none from him. Lakean 
Jena v Aejun Naik (1914) 18 C. W. N. 1194 

DARBHANGA RAJ. 

See Babeana Grant 

DAUaHTER-IN-LAW. 

right to maintenance — 

See Hindu Law — Maintenance 

I. L. R. 37 Mad. 396 

DAUGHTERS. 

beguest to — 

See Hindu Law — Well 

I. L. R. 41 Calc. 1007 

DAUGHTER’S SONS. 

See Will . I. L. R. 38 Bom. 697 

DEBT. 

See Civil Procedure Code (1908), 0. 
XXI, RR. 46, 546. 

I. L. R. 37 Mad. 51 

See Hindu Law — Debt. 

DEBTOR AND CREDITOR. 

Achnowledgmeni of 

debioi^s liability by anotbei and acceptance of same 
by creditor — Rights of ci editor — Novation — “ Con- 
sideration''^ — Administration of justice in Courts 
in India on general principles of equity and justice — 
Contract Act {IX of 1872), ss 2 (d) and 62 Where 
the transferee of a debtor’s liability has acknow- 
ledged his obhgaticn to the creditor lor the debt 
to be paid by him, under the provisions of the regis- 
tered instrument conveying to him all the moveable 
and immoveable properties of the original debtor, 
and the acknowlegdment was commumcated to 
the cieditor and accepted by him : Held, fiist, 
that the arrangement between the creditor and the 
transferee did not amount to a notation within the 
meaning of s. 62 of the Contract AcJ , secondly, 
that the obligation undertaken by the transferee 
was for, and intended to he for, the benefit of the 
creditor ; and, lastly, that the creditor is entitled 
to sue the transferee on the registered instrument 
TweddU v. Aihinson, 1 B. <Ss 8 S9B , 121 B. B. 
762^ is inapplicable in British Courts in India. 
Khwaja Muhammad Khan v. Eusaim Begam, I L 
R, S2 All 410 , L. R, 37 I, A 152, Gregory and 
Parker v. Williams, 3 Met 582 ; 36 B. R, 224, 
Touche V. Metiopohtan Railway Warehousmg 
Company, L. R. 6 Ch App 671, and Gandy v. Gandy, 
30 Gh, £>. 57, referred to The definition of “ con- 
sideration ” in the Indian Contract Act is wider 
than the requirement of the English law^ The aim 


DEBTOR AND CREDITOR— 

of the mofussil Courts of justice in British India is 
to do complete justice in one suit according to the 
general principles of justice, equity and good 
conscience. Rambux v Chittangeo Modoosoodhun 
Paul Chowdhy, B L. R Sup 761. 675 ; 7 W R. 
377, referred to. Debnarayan Dutt v Chunilal 
Ghose (1913) . , . 1. L. R. 41 Calc. 137 

DECLARATORY SUIT. 

See Specific Relief Act (I of 1877), 

s. 42 . . I. L. R. 86 AU. 312 

DECREE. 

See Civil Courts Act (XIV of 1869)? 

s 32 . . I. L. R. 38 Bom. 662 

See Civil Procedure Code (1882), 
ss. 268, 278, 283. 

I. L. R. 38 Bom. 631 

See Civil Procedure Code (1908), s 60, 

cl. (2) {h) . I. L. R. 38 Bom. 667 

See Civil Procedure Code (1908), 
ss. 68, 70, E. 14 ; 0. XXI, B. 101. 

I. L. R. 38 Bom. 673 

See Civil Procedure Code (1908), s. 97. 

I. L. R. 38 Bom. 331 

See Cn'iL Procedure Code (1908), 0. 
XXI, R. 7 .1. L. R. 38 Bom. 194 

See Fraud , I. L. R. 41 Calc. 990 

See Limitation Act (IX of 1908), s 15. 

I. L. R. 38 Bom. 153 

— form of — 

See Hindu Law~Joint Family. 

I. L. R. 37 Mad. 435 

See Mortgage . I. L. R. 36 AIL 123 

form of, in suit for redemption — 

See Mortgage . I. L. R. 36 AU. 36 

on mortgage — 

See Mortgage . I. L. R. 38 Bom. 24 

satisfaction of — 

See Civil Procedure Code (Act XIV of 
1882), s. 257A. 

I. L. R. 38 Bom. 219 

1, . Construction of, 

whether executable on merely declaratory — Appeal 
against preliminary oidei after passing of final order, 
maintainability of — What oidcrs in execution are 
appealable — Civil Procedure Code (Act V of 1908), 
ss. 2, 47. A decree which does not direct posses- 
sion of any of the suit lands to be given to plaintiff 
w ho sued for possession of aU the lands in suit but 
merely declared the right of the defendant to remain 
in possession of a portion of the lands of the whole 
of which she was in possession, is one that is not 
capable of execution by the plaintiff, by way of 
possession of the rest being given to him, especially 
when there was not even a declaration of plaintiff’s 
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right to the rest of the lands. A question whether 
a decree is executable or not is certainly one that 
comes within ss. 2 and 47 of the Civil Procedure 
Code (Act V of lOOS), the former of which enacts 
that the determmation of any questions withm 
s. 47 is a decree ; an appeal hes from such deter- 
mination under section 2. The determmation of a 
mere issue by the executing Court, made prior to 
the passing of the final order, would not be regarded 
as an adjudication between the parties against 
which an appeal would lie. Venhatagiri Iyer v. 
Sadagopachariar, 14 Mad^ L. J. 359, referred to. 
Orders in execution which declare (!) that execu- 
tion shall issue and that a Commissioner be ap- 
pointed for carrying out execution, (ii) that mterest 
IS payable, and (iii) that a party is entitled to 
mesne profits are appealable, though the final orders 
determinmg the eiAent of amount wiU have to be 
passed only thereafter. Narayana P attar v. Go- 
%)alahr%slina Pattar, I. X. R, 28 Mad, 355, Bam 
Ki'ipal V. Rup Kuar%, I. L, R. 6 All, 269, Bhup 
Indar Bahadur Singh v. Bijai Bahadur Singh, 

I. L. R. 23 All, 152, Maharaja of Burdwan v. Tara 
Sundan Dehi, I, L, R, 9 Calc. 619, and Deoki 
Nandan Singh v. Bansi Singh, 14 C. L. J. 35, re- 
ferred to. Held, that an appeal agamst a prehnunary 
order m execution can be filed even after the date 
of the final order, winch merely carries out and is 
consequential on the prehmmary order, though no 
appeal has been filed against the final order. XJman 
Kunwari v. Jarbhandan, 1. L. B. 30 All. 479, 
followed. Mackenzie v. Narsingh Sahai, I, L. R. 
36 Calc, 762, Kunya Mai v. Bishambhar Das, 
I. L. R. 32 All. 225, Madhu Sudan v. Kamini 
Kanta Sen, 1. L. R. 32 Calc. 1023, Baikunilia Nath 
Dey V. Nawab Salirnulla Bahadur, 12 C. W. N. 590, 
and Narain Das v Balgobind, 8 All. L J. 604, 
not followed. Similarly an appeal against an order 
of remand can be filed even after the date of the 
final decree consequential on remand. Subha 
Sastri V. Balachandra Sastri, I. L. R. 18 Mad. 42 h 
and Mullikarjuna v. Pathaneni, I. L. B, 19 Mad. 
479. followed Where a right and junsdiction are 
conferred expressly by statute they cannot be taken 
away or cut down except by express words or by 
necessary imphcation. When the law gives a 
person two remedies, he is entitled to avail himself 
of either of them unless they are inconsistent. 
There is no question of election in such cases, 
Gulab Koer v. Badshah Bahadui, 13 C. W. N. 1197, 
followed With the reversal of the earher order 
the later order w'hich depends for its vahdity upon 
the earlier one, ipso facto ceases to have any foice. 
Lakshmi V Mabij Devi (1914) 

I. L. R. 37 Mad. 29 

2. Assignment of de- 

cree to defeat creditors — Transfer made far valuable 
consideration, but not bond fide — Transfer of Propel ty 
Act {IV of 1882) s 53 — Statute 13 Bliz., c. 5 — 
Validity of transfer of moveable property — Piactice 
of Privy Council — Point not before Courts below. 
In this case the Judicial Committee upheld the 
decision of the High Court as to the mvahdity of 
certain assignments which though for good con- 
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sideration were made to defeat creditors ; and held 
that the question whether any of the parties could 
estabhsh right based not on the assignments hut 
on other grounds such as the actual payment of 
debts, was a point not before the Courts belou , 
and therefore their Lordships would not decide it. 
Chibambaeim Chettiae V. Seenivasa Sasteiae 
(1914) . . . . 1. L. R. 37 Mad. 227 

3. Deciee incap- 

able of execution — Amendment of deciee — Limitation 
— Time if luns fioni date of amendment. A decree 
which does- not specify the reliefs granted, is in- 
capable of execution and cannot be considered 
as time-barred and legally dead even though three 
years have elapsed fiom the date of the decree.. 
An application for execution of a decree for rent 
which was originally incapable of execution, is not 
barred by hmitation, although presented more 
than three years after the date of decree but mthm 
three years from the date of amendment of the 
decree making it capable of execution. Mohamaya 
Pbosad Sengh V. Abdul Hamed (1913) 

18 C. W. N. 26e 

DECREE, EX PARTE. 

See CwiL Peocedube Code (1908), s. 148 

0. IX, E. 13 . I. L. R. 36 AU. 77 

See Ex Parte Decree. 

DECREE FOR RENT. 

See Laetdloed and Tenant 

I. L. R. 41 Calc. 929 

DEED OF TRUST. 

construction of — 

See Trust . . I. L. R. 41 Calc. 19 

DEFAMATION. 

See Penal Code (Act XLV of 1860), 
s. 498 . I L. R. 37 Mad. 110 

See Peivy Council, beactice op. 

I. L. R. 41 Calc. 1023 

Defamation by pleader — 

Questions put in cross-examination on instructions 
without ascertaining their truth or falsity — Absence 
of personal malice — Presumption of good faith — 
Rebuttal of presumption — Duty of Advocate — Public 
good — Penal Code {Act XLV of 1860), s. 499. Except 
tion {9) A pleader is entitled to*the presumption 
that the questions he asks in cross-examination are 
put in good faith for the protection of his chent’s 
interest, withm Exception (9) to s. 499 of the Penal 
Cede. To rebut the presumption it is not sufficient 
merely to show that the client knew the imputation 
to he untrue, but there must be convincing evidence 
that the pleader was actuated by an improper 
motive personal to himself and not by a desire to 
protect or further his chent’s interest. Upendra 
Nath Bagchi v. Emperor, I. L. R. 36 Calc. 375; 
13 G. W. N. 340, followed. It is the duty of the 
pleader to present his client’s case, hut it is not his 
duty to enquire whether it is true or false, so far, 
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at any rate, as the purpose of a prosecution for 
defamation is concerned. It is for the public 
good that a person charged with the responsibility 
of an advocate should, as far as may be, feel un- 
fettered by any control, other than that of the 
Court, in the use of every weapon placed at 
hi‘=^ disposal by law for the defence of his client 
Niktjnja Behaki Sen v Harendra Chandra 
Sinha(1913) . . I. BCR. 41 Calc. 514 

DEFAULTING PROPRIETOR. 

payment by — 

See Sale for Arrears op Revenite 

I. L. R. 41 Calc. 1092 

DEFECT, 

See Charge . I. L. R. 41 Calc. 66 

DEFECTIVE DECLARATION. 

See Insurance. 

I. L. R. 41 Calc. 581 

DEFENDANT. 

See Probate . I. L. R. 41 Calc. 819 

DEKKHAN AGRICULTURISTS’ RELIEF ACT 
(BOM. XVII OF 1879). 

See Civil Procedure Code (Act V op 
1908), ss. 2, 97, 0. XXVI, rr. 11, 12 (2), 

I. L. R. 38 Bom. 392 

SS- 2 (2) lOA — Evidence Act (/ of 1872), 

s. 92 — Agriculturist — Mortgage in fotm of sale — 
Redemption suit — Intention of tlte paities at the time 
of the transaction. The object of s. lOA of the Bek- 
ihan Agriculturists’ Relief Act (XVII of 1879) 
IS not to enable a party to the suit to prove, not- 
withstanding the words of the document, what 
t}he real intention was at the time when the docu- 
ment was executed. Regard must be paid to the 
date of the transaction and an agriculturist can 
only be allowed, according to the provisions of 
s. 10 A, to enjoy thelipecial benefit of the favoured 
class m disregarding the provisions of s. 92 of the 
Evidence Act (I of 1872), if he belonged to the 
iavoured class as defined by the statute at the date 
of the transaction. Sawantrava v Giriappa 
Fakirappa (1913) . . I. L. R. 38 Bom. 18 

s. 48- 

See Limitation. 

« I. L. R* 38 Bom. 656 

DELAY. 

effect of — 

See Specipic Relief Act (I op 1877), 
ss. 15, 17 . I. L. R. 37 Mad. 403 

excuse of — 

See Limitation . I. L. R. 38 Bom. 653 

DELEGATION. 

^ee Criminal Procedure Code, s. 17. 

I. L. R. 36 AU. 468 


DELIVERY OF POSSESSION. 

See Rioting . 1. L. R. 41 Gale. 43 

DELIVERY ORDER. 

See Carriers . I. L, R. 41 Calc. 703 

DENATURED SPIRIT. 

See Excise . I. L. R. 41 Calc. 694 

DEPOSIT. 

of money — 

See Limitation Act (IX op 1008), s 17. 

I. L. R. 37 Mad. 175 

DEPOSIT IN COURT. 

Putni rent — Bengal Ten~ 

ancy Act {VIII of 1885), ss 54, 61,62 (2), 125 (e) 
— Putni Regulation {VIII of 1819) Section 01 
of the Bengal Tenancy Act is applicable to a 
putnidctr, as it does not in any way affect the Regu- 
lation VIII of 1819 relating to putni tenures, and it 
IS open to him to deposit the putni rent in Court 
Bata Krishna Rano v Janki Xath Pande (1914) 
I. L. R. 41 Calc. 1000 

DESCRIPTION OF PROPERTY. 

See Sale in Execution op Decree. 

I. L. R. 41 Calc. 590 

DESTRUCTION OF IMAGE 

See Image . . I. L. R. 41 Calc. 57 

DEVASTANAM COMMITTEE MEMBER. 

See Hindu Law — Debt 

I. L. R. 37 Mad. 458 

DIGVi^ARI TENURE. 

Incidents of Dig war i 

tenure — Limitations subpet to which such tenuies 
are hereditary — Powers of Government to decide fit- 
ness of heir — Sanction of Government, if means pnor 
approval — Jurisdiction of Couits — bounds of dis- 
approval of heir by Government, if open to leview by 
the Gouit — Sanction of Government, if may be with- 
held on grounds other than that of fitness — Tempo- 
rary appointment, if signifies approval of fitness for 
pernmnent post One K, who was a Sardar Digwar, 
was dismissed for neglect of duty and improper 
conduct, and two peisons weie successively appoint- 
ed to the post, and ultimately the plaintiff’s father. 
Thereafter on the recommendation of the pohee 
fbr the re-employment of K, K was informed that 
in the case of a vacancy occurring, the appointment 
would be first offered to him Prior to his death, 
the plaintiff’s father was allowed leave for six 
months and the plaintiff was appomted as being a 
fit person to act m his place On the death of his 
father the plaintiff was directed by the District 
Magistrate to act in place of his deceased father 
until further orders The widow of K thereupon 
applied to the District Magistrate on behalf of her 
mmor son praying that he might be appointed in 
accordance with the promise made to tds father. 
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DIGWARI TENURE—cotic?^^. 

but the District Magistrate rejected her apphca- 
tiou and confirmed the appointment of the plaintiff. 
The Divisional Commissioner reversed this decision 
of the District Magistrate and appointed K's son 
not on the ground of plaintiff’s unfitness, but upon 
his ^ lew of the legal rights of the parties. On appeal 
to the Lieutenant-Governor, the plaintiff was re- 
feried for remedy to the Civil Court and brought 
this suit * Held, that a Digwan tenure m the dis- 
trict of Bankura, which is similar to a Ghatwali 
tenure is hereditary, but the right of the heir to the 
tenure is subject to the approval or sanction of 
the Government, and notwzthstandmg that the 
tenure is hereditary, the Government has the power 
of dismissing the Ghatwal for misconduct. Per 
K B. Chatterjea, J. — When a Ghatwal is dis- 
missM and has no male member of the family fit 
to be appointed at the time of his dismissal, there 
is a forfeiture of the tenure so far as his family is 
concerned, and wherein such a case a stranger 
to the family is permanently appointed in his place, 
a subsequently born son of the dismissed Ghatwal 
on the death of the latter and after the tenure has 
passed to another family, cannot claim it on the 
ground that it is his hereditary tenure. It is for 
the Government to' say whether the heir is a fit and 
proper person, and so far as that question is con- 
cerned, the Government is the s'ole Judge, and the 
Civil Courts cannot go mto that question ; but the 
Government cannot disapprove of the heir or 
withhold its sanction upon any ground it likes, 
and apart from the question whether he is a fit and 
proper person That in the present case, having 
regard to the proceedings taken, the plaintiff should 
be held to have been approved by Government 
as a fit and proper person. Per Fletchee, J — 
Sanction in its ordinary signification means prior 
approval and implies a power to disapprove. 
It would be contrary to the practice in India to hold 
that the approval of a person to hold an appomt 
ment in an acting capacity is an approval of him 
for the permanent post In view of the authorities 
that the Court cannot interfere to reinstate a person 
who has actually been in possession of the Ghatwali 
land, it must be held that the Court cannot inter- 
fere in favour of a person who has never in fact been 
appointed Ghatwal. That in the present case 
the plaintiff failed to obtain the sanction of the 
Government which was a condition precedent 
to his succeeding to the Ghatwali lands That the 
decision of the executive authorities refusing to 
sanction the appointment of the heir of a deceased 
Ghatwal as Ghatwal cannot be challenged m the 
Civil Court on the ground that sanction has been 
unreas'onably withheld. A Civd Court is not in 
a position to determine what are the qualifications 
necessary in a Ghatwal. It is a matter solely for 
the executive authorities. Hilmoney Singh v Bikra- 
nath Singh, I L.B, 9 Calc. 187, 199, Jogendra Nath 
Singh V. Kali Charan Boy, 9 G. W N. 663, Debe 
Narain Singh v, Sree Kishen Sein, 1 W. B. 321, 
Secretary of State v. Poran Singh, I. L B. 5 Calc. 
470, Lai Dharee Boy v. Brojo Lai Singh, 10 W. B. 
401, considered. Hemendea Nath Roy v. Upen- 
i>EA Naeaih Roy (1914) . 18 C. W. N. 1036 


DILUTION OF SPIRIT. 

See Excise . L L. R. 41 Calc. 6M 
DILUVION. 

See Landloed and Tenant 

I. L. R. 41 Calc. 688 

DIRECTORS. 

powers of — 

See Company . 1. L. R. 36 All. 412 
DISCHARGE. 

See Ckiminal Pboceduee Code. ss. 119? 

437 . . . L L. R. 36 All. 147 

DISCHARGE OF ACCUSED PERSON. 

See Ceiminal Peocedure Code, s. 437 

I. L. R. 36 Ail. 53 

DISCIPLINARY ACTION. 

See Attorney . I. L. R. 41 Calc. 113 

DISCIPLINARY JURISDICTION. 

See Peopessional Misconduct 

1. L. R. 41 Calc. 113 

DISCOVERY. 

Interrogatories — Code 

of Civil Procedure {Act V of 1908), O XI — Practice. 

A party is entitled to inteirogate on facts directly 
in issue on the pleaduigs. In a suit for the recovery 
of the amount of a hundi, alleged to have been 
drawn and accepted by the defendant in considera- 
tion of a loan Held, that the defendant waS' 
entitled to discovery of the form in which the loan 
was alleged to have been made, and of the tmie and 
place the hundi was drawn and acbepted, and the 
time and place and the names and addresses of 
the persons by whom it was presented. AU Kadei 
Syud Hossain AU v Gohind Bass, I. L B. 17 Calcar 
840, distmguished. Baijnath Kedia v Raghu- 
NATH Prasad (1913) , . I. L. R. 41 Calc, 6 

DISCRETION OF COURT. 

See Pre-emption. 

I. L. R. 36 AH. 573 

See Presidency Towns Insolvency Act 
(III of 1909), ss. 16 (2) AND 21 (1). 

I. L. R. 38 Bom. 200 

See Sanction eoe Peosbcution. 

1. L. R. 41 Calc. 443 

DISCRETIONARY RELIEF. 

See Election . I. L. R. 41 Calc. 384 

DISHONEST INTENTION. 

^ee Criminal Breach oe Trust. 

I. L. R. 41 Calc. 844 

DISTRAIN. 

for cess — 

See Madras Estates Land Act (I of 
1908), s, 77 . I, L. R. 37 Mad. 318 
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DISTRICT JUDGE. 


powers of- 


See Peoyincial Iksolvei^cy Act (III 
OE 1907 ), s. 36. 

I. L. R. 36 All. 549 


DISTRICT MAGISTRATE, 

See Criminal Procedure Code, s 17 

I. I. R. 36 AH. 468 

DIVORCE. 

See Divorce Act. 

See Kidnapping. 

I. L. R. 41 Calc. 714 

See Mahomed AN Law — Divorce. 

— — — Husband^s petition — 

Security for wife's costs — Practice, In a husband’s 
petition for dissolution of marraige, where both 
parties are subject to s. 4 of the Indian Succession 
Act (X of 1865), and the wife has no means of her 
own, the Court has a discretion to order the peti* 
tioner to furmsh security for the respondent’s 
•costs. Proby v. Proby, L L R. 5 Calc, 357, Young 
V. Young, I, L R, 23 Calc. 916n, nomas v. Thomas 
I, L. R 23 Calc. 913, Thomson v. Thomson, I. L. R, 
14 Cede 580, Wailing v. Wailing, {1910) April 22 
(unreported), Jahans v. Jahans, 6 C. W, N. 414, 
and Mayhew v. Mayhew, I, L. R. 19 Bom. 293, 
considered. Bateman v. Bateman and Nicachi 
(1914) . . . . L L. R 41 Calc. 963 

DIVORCE ACT (IV of 1869). 

SS. 2, 4, 7, 45 — High Courts Act 24 S 25 

Vict, c. 104, s. 9 — Amended Letters Patent of the 
Bombay High Court, cl. 35 — Restitution of cow^ugal 
rights — Jurisdiction of the Bombay High Court to 
entertain a suit for the restitution of con'jugal rights as 
against {a) a non-Christian respondent and (b) a 
respondent not residing within the Presidency — 
Principles and Rules of English Court for Divorce 
and Matrimonial Causes acted on in India — Refusal 
of Court to grant relief by restitution of con'jugal 
rights when the respondent is absent from the juris- 
diction when the suit is instituted and remains absent 
— Oiml Procedure Code {Act V of 1908), s. 20 
{corresponding to Act XIV of 1882, s 27), applic- 
ability of to matrimonial suits — Residence, what 
amounts to, in order to give the Bombay High Court 
jurisdiction to pronounce a decree for the restitution 
of conjugal rights — Costs of unsuccessful petition by 
wife, rights of the petitioner's solicitors over monies 
deposited in Court by the respondent as security for 
the petitioner's costs and over monies deposited by a 
respondent-appellant as security for the costs of the 
appeal. The respondent, a - Parsi, married the 
petitioner, a Christian, in London. Subsequently 
the parties Hved togetW for some time in London 
and then came out to .Bombay where they also 
lived together for some time. Afterwards the 
parties returned to England, but, apparently owing 
to differences which had arisen between them, 
immediately on their arrival in London, at Victoria 
Baffway Station, the respondent deserted the 
petitioner and never thereafter lived together 
again, the respondent having made up his mind 


DIVORCE ACT (IV OF 1869)— 

SS. 2, 4, 7, 45-contd. 

about that time that he could not live with the 
petitioner. The respondent remained in England 
but the petitioner returned to Bombay with the 
intention of taking legal proceedmgs against the 
respondent there and did sue the respondent in the 
Bombay High Court claiming restitution of her 
conjugal rights. Held, that under s. 9 of the 
High Courts Act and cl. 35 of the Amended Letters 
Patent of the Bombay High Court, the jurisdiction 
exercised by the High Court m matrimonial matters 
previous to the coming into force of the Indian 
Divorce Act had been confined to matters between 
British subjects professing the Christian religion. 
Held, further, that as regards the jurisdiction 
confirmed to the Bombay High Court by s. 4 of the 
Indian Divorce Act (which included jurisdiction 
to entertain suits for the restitution of conjugal 
rights) the powers of the Bombay High Court were 
stiU limited to Christian subjects within the Presi- 
dency so that the High Cdurt had no jurisdiction 
to grant a decree of restitution either against a 
Farsi respondent or against any respondent not 
withm the Presidency. Held, further, that 
following the principles on which the Courts for 
Divorce and Matrimonial Clauses in England have 
acted and given rehfef, which principles are made 
applicable in India under s. 7 of the Indian Divorce 
Act, the Bombay Eifeh Cburt could not give rehef 
by way of restitution of conjugal rights if the res- 
pondent named in the petition were absent from 
the jurisdiction at the time the smt was instituted 
and remained absent, although residence at the 
date of the suit of both spouses, whatever their 
domicile might be, would be sufficient to give 
jurisdiction in smts of this nature. Firebrace v, 
Firehrace, 4 P, D. 63, Chichester v. Chichester, 10 
P. D. 186, and Armytage v. Armytage, \1898'] P. 
178, followed. Semble : In the case of matrimonial 
offences including those other than adultery, the 
apphcatiOB of the Civil Procedure Code, s. 20 
(corresponding to s. 17 of Act XIY of 1882), under 
s. 45 of the Indian Divorce Act involves the neces- 
sity of either residence on the part of the defendant 
or the accrual of the cause of action within the 
jurisdiction in order to enable the Court to entertain 
the suit. Thornton v. Thornton, I. L. R. 10 Bom, 
422, referred to. Semble : Also, that mere residence 
in India at the time of the institution of a suit is 
not residence within the meaning of s. 2 of the 
Indian Divorce Act and that the residence of the 
petitioner should be bond fide and not casual or as a 
traveller. Held, however, that* moneys deposited 
by a husband respondent as security for his wife’s 
costs of a petition constituted a fund paid in for the 
benefit of her attorney who was entitled to have it 
apphed for his benefit whatever the result of the 
petition, provided that he had been in no way to 
blame and that that rule applied to moneys deposit- 
ed by a respondent appealing from the decision of 
the lower Court as security for the costs of the appeal 
in accordance with the rules of the Bombay High 
Court. Nxtsserwanjee Wadia v. Eleonora 
Wadia (1913) . . I. L. R. 38 Bom. 125 
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DIVORCE ACT (IV OF 1869)— co?icR 

ss. 17. 43, 67— 

See Kidnapping. 

1. L. R. 41 Calc. 714 

DOCUMENTS. 

See Search by Police OeEicebs. 

I. L. R. 41 Calc. 261 

admissibility of — 

See Civil PROCBDtrRE Code (1908), Sch. 
II, CL. 11 . L L. R. 38 Bom. 60 

DOWER. 

See CoTTRT Fees Act (VII op 1870), 
ScH. I, Art. I . 1. L. R. 36 All. 322 

See Mahomedan Law — Dower. 

possession in lieu of — 

See Mahomedan Law. 

I. L. R. 36 All. 568 

DUPLICITY. 

See Charge . 1 . L. R. 41 Calc. 66 


E 

EASEMENT. 

^ /See Easements Act. 

1. Ancient Lights 

— Actionable Interference — Principle to he applied 
— Nuisance, Tlie owner or occupier of a tene- 
ment in respect of whicb an easement of light has 
been acquired by prescription, is entitled to a 
quantity of light the measure of which is what is 
required for the ordinary purposes of inhabitancy 
or business of the tenement, according to the ordi- 
nary notions of mankind The actual user wiU 
neither mcrease nor dimimsh the nght. The 
question, m an action for obstruction, is whether 
the obstruction amounts to a nuisance. The effect 
of Jolly V. Kine, [19071 A, G, 1, is to estabhsh that 
the law laid down in Colls v. Home and Colonial 
Stores, [1904] A, 0. 179, is as formulated by Lord 
Davey m that case at p. 204, and as above stated. 
Paul v, Robson (1914) . L. R. 41 I. A. 180 

2, — Water nghts — • 

Distinction between surface water, and water flowing 
in a definite channel. No claim can be made either 
as a natural right or as an easement by prescrip- 
tion, to water which does not flow in a definite 
course, but which should he regarded as surface 
water or surface drainage. The right to the water 
of a stream does not cease, when it ceases to flow 
in a confined water-course, unless it exhausts itself 
as a stream, and merely soaks into the ground. 
The chief characteristic of surface water is its in- 
ability to maintain its identity and existence as a 
water body. When the flow of water on one 
person’s land can he identified with that on 
another, a right to such flow can arise, although the 


I BASEmm—contd. 

j water may flow along an intervening piece of land. 

I Water flowing into, a field from a known channel 
I and passing along the field omvards into another 
I field though not over a confined track in the former 
i field, but along its whole area, is not surface water. 

I Well-defined existence arising from an ascertained 
j course is the real test in coming to a conclusion 
i against any body of water bemg regarded as surface 
I water. The question whether or not particular 
; water is surface water is one of fact to be deter- 
I mmed by the circumstances attending its ongm 
I and continued existence. The nght to the water 
j of a stream is sustamabie notwithstanding the fact 
[ that the water in the stream is not always sufficient 
for the purpose for which the nght is claimed, or 
that it reacbe# the plamtifPs land not directly but 
indirectly by flowmg into another channel. A 
I river channel supphed the means of irrigation for 
I the lands of the parties to the suit, and the other 
ryots of the village. A branch leading from the 
t main channel passed through the lands of defend- 
I ants Nos. 1, 2 and 3 m a definite water-course, up 
1 to the fourth defendant’s lands when it entered the 
! fourth defendant’s field, and after imgatmg it, 

! flowed, over its bunds, and joined another channel 
j which irrigated the plaintiff’s lands. Defendants 
Nos. 1, 2 and 3 blocked up the channel at a point 
higher than the fourth defendant’s land. In a suit 
by plamtiff for declaration of his nght to the 
customary supply of water through the channel, 
and for an injunction restraining the defendants 
I from obstructmg the water-course : Held, that the 
water of the channel when it entered the fourth 
defendant’s field could not be regarded as surface 
water, but continued in a definite water-course, and 
plamtiff was entitled to the usual supply of water 
unobstructed. Adinarayana v. Bamudh (1914) 

I. L. R. 37 Mad. 364 

~ Light of support 

I — Disturbance — Actual damage when necessary, fo 
I support action — Temporary sinicture, whether^ an 
I easement of support acquirable m respect of. N’o 
actual damage is necessary to support an action for 
the disturbance of an easement of support for a 
building : Contra where the disturbance is of a 
natural right. Backhouse v. Bonomi, 9 H.L.C. 
503, referred to. The rule requiring actual damage 
IS applicable only to an action for damages, but 
actual damage is not necessary to entitle a person 
having a nght of support, to rehef by way of in- 
junction, Corporation of Birmingham v. Alien, 
6 Gh. D, 2S4, followed. The question whether a 
right of support can be claimed for a temporaiy 
structure, which has been in existence for the 
statutory period, was not decided. Maberlay v. 
Dowson, 5 L. J, K, B. 261, referred to. Kama*- 
KRISHNA V, SEBTHAEiMA (1914) 

I. L. R. 87 Mad. 527 

4. - ■ Right to dis- 

charge surplus water across a public way, if may be 
acquired by prescription — Right acquir^ before de- 
dication of way to public, A person cannot by 
prescription acquire a right of easement to dis- 
, charge surplus water from his own to another 
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EASEIVIEirr — condd. 

tenement through a channel across'^a public way- 
intervening between the two tenements To estab- 
lish such a right he must prove that the public 
way was formerly private property, and the ease- 
ment claimed had been acquired while it was still 
private property. Katlash Ceandea Nandy v. 
Sue END DA Nath Samaeta (1913) 

18 C. W. N. 378 

5. Right to take 

water from tank along defined route — Servient owner 
if may alter route — Dominant owner, if may insist 
on use of old route — Motive of servient ownei, if 
material. When the owner of a dominant tene- 
ment has acquired a prescriptive right to take water 
from a tank on the servient tenement and has for 
this purpose used a particular means of access for 
the statutory period, he has acquired a right to 
reach the water by means of such definite mode of 
access and the seivient owner cannot at his dis- 
cretion substitute for his use some other means 
of access, any more than the dominant owner him- 
self can, at his discretion, take recourse to a difier- 
ent path. The dominant owner may insist on his 
right to use the old path, his motive in so doing 
being immatenal. Jib an and a Chakeabaety v. 
Kalidas Mallik (1914) . 18 C. W. N. 1296 I 

EASEMENTS ACT (V OF 1882). 

SS. 18, 23. — Easement — Projection of 

eaves — Raising the height of the eaves — Burden on 
the servient tenement not to he increased — Customary 
easement — Privacy — Invasion. The term “ ease- 

ment ” as defined in the Easement Act (V of 1882) 
apphed just as much to a projection of eaves in a 
dry country where there is no discharge of water - 
as in a country where there is abundant rainfall 
and there is discharge of water. If a man has 
acquired an easement from a projection of his 
eaves to a fixed extent over his neighbour’s land, 
he can raise the height of those eaves so long as 
he does not throw an mcreased burden on the 
servient tenement. The defendant constructed a 
window and apertures {jalis) in the back wall of 
his house and they commanded the plaintiff’s 
khadki or courtyard which could be used for females 
to bathe and similar purposes of privacy. From 
,the defendants’ window the people sleeping in the 
plaintiff’s house could he seen and from the aper- 
tures, though above a man’s height, a person, if he 
was so inchned, could peep through into the plaint- 
iff’s house and the male apartment next to the 
open verandah (osari). The plaintiff having sued 
for an injunction restraining the defendant from 
makmg any openings in his wall Bdd, that though 
it was doubtful whether the plaintiff was entitled 
to relief on the ground of the invasion of his privacy, 
still as there was a written agreement between the 
parties in the year 1870 whereby the defendant’s 
father agreed that he would not make any opemng 
in his back waU, the plaintiff had the right to 
leqmre the defendant to close the said apertures 
and window. Mulia Bhana v. Sundae Dana 
(1913) , . . . I. L. E. 38 Bom. 1 


EAVES. 

projection of — 

See Easements Act (V of 1882), ss. 18, 

123 . . . I. L. R. 38 Bom. 1 

EJECTMENT. 

See Agea Tenancy Act (II of 1901), s. 

194 . . L L. R. 36 All. 441 

See Ejectment, Suit foe 
See Hindu Law — Adoption. 

1. L. R. 37 Mad. 529 
See Jurisdiction I. L. R. 41 Calc. 915 

See Landlord and Tenant — Ejectment. 

1. Plaintiff to prove 

title. In order to succeed m an action of ejectment 
the plamtiff must strictly prove his title. Ram- 
CHANDRA MaETAND WaIKEE V VlNAYAK VeNKA- 
TESH Kothekae, (1914) . 18 C. W. N. 1164 

2. — Landlord and 

I Tenant. — Right of lessee after expinj of lease, to 

eject a trespasser Wheie a lessee whose lease had 
expired prior to suit, sued for possession of the 
land leased to him from a trespasser : Held, that 
the expiration of the lease did not necessarily 
imply the expiration of the lessee’s right of pos- 
session, and the lessee w'as entitled to a decree 
for possession as against trespassers a fortioii 
where the landlord acquiesced in plaintiff getting 
a decree. Oihhins v Buckland, L J. 32 E%ch 156, 
and Knight v. Clarke, 15 Q. B. D 29 i, referred to. 
Venkayya V. vSatteyya (1914) I. L. R. 37 Mad. 281 

EJECTMENT, SUIT FOR. 

Suit based on title to 

recover possession — Presumption of right arising from 
possession applies as much to defendant as to plaint- 

— Plctintiff^ to prove such possession as will give 
him better title — Proof of such title as carries a pre- 
sent right to possession — Determination of annual 
tenancy — Notice to quit — Relinquishment of tenancy 
gives no right to present possession — Jus tertii. In 
a suit based on title to recover possession, the pre- 
sumption of right arising from possession applies as 
much to a defendant as to a plamtiff and the fact 
of possession within twelve years of suit will not 
avail the plaintiff unless it is shown to be such a 
possession as gives a better title to the land than 
the defendant can show. To succeed in ejectment 
it is only necessary for the plaintiff to establish 
such title as carries a present right to possession. 
Ordinarily, unless there is an express agreement for 
the expiry of a tenancy on a certain day, a tenancy 
from year to year is only determined by a notice to 
quit. It is a reasonable inference that if the plaint- 
iff had^not asserted bis right as yearly tenant for 
eight years, he must be taken to have abandoned the 
tenancy or to have relinquished such other occu- 
pancy right as he might have, and, if so, he would 
have no right to present possession such as would 
entitle him to maintain a suit for ejectment. The 
defendant in ejectment might set up and prove jus 
tertii. The defendant is entitled to rely on the jus 
tertii appearing from the facts adduced by the plaint- 
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EJECOMSNT SUIT FOR— cowcZ^?. 

iff to defeat his claim. Sitaram Bhimaji v. 

Sadhxt (1913) . . I. L. R. 38 Bom. 240 


ELECTION. 


Specific Reliej Act (/ of 

1877), 8. 42 — Civil Procedwe Code {Act V of 1908), 
g — Discretionary Relief, principles on which 
granted — Delay — Indian Councils Act, 1903 (-9 Ddw. 
VII, c 4), s. 6 — Power of Goiernor -General in Co^lnc^l 
to make Regulations — Civil Cowt, piusdiction of. 
When a plaintiff seeking to impugn the validity of 
an election held on February 14, 1913, first made an 
apphcation to the Governor- General in Council 
in accordance with Regulations framed under s 6 
of the Indian Councils Act, 1909, which Regulations 
provided that the decision of the Governor-General 
in Council on the intention, construction, or appli- 
cation of the Regulations should be final; and 
afterwards, when the election of the defendants had 
been declared to be valid by the Governor-General 
in Council, filed a suit on June 19, 1913, praying 
for a declaration that the election was mvahd, and 
for an injunction restraining the defendants fi*om 
exercismg the functions of the office to which they 
had been elected Held, without deciding the 
question as to the jurisdiction of the Court and the 
power of the Governor-General in Council to make 
Regulations excludmg that jurisdiction, that in the 
circumstances the Court should not exercise its 
discretionary jurisdiction under s. 42 of the Specific 
Relief Act in favour of the plaintiff. The Court in 
mterfermg m cases of disputed elections, should 
apply the prmciples followed by the Couits of 
Common Law in granting or refusing prerogative 
wilts. Bh-uperdka Nath Bastt v. Rakjit Singh, 
(1913^ . . . I. L. R. 41 Calc. 384 


EMBANKMENT. 

Poolbundi charges — Con- 
tract between zemindar and putmdar as to payment of 
poolbundi charges — Change of law after contract — 
How far change affects the contractual lelaiionship — 
Embankment Acts {XXXII of 1865 and Benq. VII of 
1866) — Bengal Embankment Act {Benq. II of 1882), 
ss 54 to 59, 68, 74 An agreement between the 
landlord and the putmdar entered mto while the 
Embankment Acts (XXXII of 1855 and Beng. Act, 
VII of 1866) wore in force ,that the putmdar was to 
be exempt from aU charges to which the term pool- 
bundi could be reasonably apphed, is operative even 
after those Acts were superseded by the Bengal 
Embankment Act of 1882 There is nothing ii> the 
Act of 1882 to render such an agreement contrary 
to the policy of the law or void for any other reason. 
The putmdar is entitled to come to Court for the 
purpose of having his contractual rights vindicated 
as soon as he has reason to apprehend the breach 
of the contract on which he relies. Sfiba Peosad 
Samanta V . Rakhalmani Dasee (1913) 

I. L. R. 41 Calc. 130 

ENCROACHMENT. 

See Bombay District Municipal Act 
(III OF 1901), ss. 113, 122. 

1. L. R. 38 Bom. 15 


ENCUMBRANCE. 

See Guardians and Wards Act (VIII 
OF 1890), ss 7(2), 29, 30. 

I. L. R. 37 Mad. 38 


discharge of — 

See ?^L4lDras Revenue Recovery Act 
(11 OF 1864), ss. ‘1, 42. 

I. L. R. 37 Mad. 49 

ENDORSEE. 


See Railway Receipt. 

I, L. R. 38 Bom. 659 


ENDOWMENT. 


See Hindu Law' — Endow ment. 


ENHANCEMENT OF SENTENCE. 

See Criminal Procedure Code, s. 423 

I. L. R. 36 AU. 485 


EQUITABLE ESTOPPEL. 

See Estoppel by J udgment. 

I. L. R. 37 Mad. 270 

EQUITABLE MORTGAGE. 

See Transfer of Property Act (IV of 

1882), s 59 . I. L. R. 38 Bom. 372 

EQUITABLE SET-OFF. 


Oide) disalloioing plea 

befoie lemctyid, if may be reviewed at final heaiing. 
Held, that in the circumstances of the case the 
Court of the Judicial Commissioner was right in 
allovring the defendant’s plea of equitable set-off 
at the final hearing after a remand it had ordered 
for certain mqiuries, although at the previous hear- 
ing it had upheld the decision of the lower Court 
rejecting the plea. Sheo Narain Singh v. Bishu- 
nath Singh (1913) . . 18 C. W. N. 426 

EQUITY, JUSTICE AND GOOD CONSCIENCE. 

jiile of — 

See Hindu Law— Maintenance, 

I. L. R. 37 Mad. 397 

ESCAPE FROM CUSTODY. 

Arrest BY Private Person. 

I. L. R. 41 Calc. 17 

ESTATES LAND ACT. 

whether, retrospective— 

See Madras Estates Land Act, ss. 3 (7), 

6 . , , I. L. R. 37 Mad. 1 

ESTATE OF DECEASED PERSON, 
liability of— 


See Maintenance. , 

I. L. R. 41 Calc. 88 

3STOPPEL. 

See Administrator pendente lcte 

I. L. R. 41 Calc. 771 

See Adverse Possession. 

1. L. R. 37 Mad. 373 

G 
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WTONWj-condd, 

See Compares Act (VI op 1882), 

ss; 76, 77 . .1. li. R. 36 All. 416 

See Estoppel by Judgment. 

See Hindu Law — Adoption 

I. L, R. 37 Mad. 529 

i See Hindu Law — Paetttion 

L. R. 41 I. A. 247 

See Mobtgage . 1. L. R. 36 All. 141 

See Res judicata, 

U I. L. R. 41 Calc. 69 

1, — Parties in pan 

delicto. Held, that in the case of a contract where 
both the partes were in pan delicto the plaintifi was 
not entitled to estop the defendant fi'om showing 
the illegality of his title, r or was there any estoppel 
against any Act of Parhament or in India against 
an Act of the Legislature. Shridhae Balkeishna 
V , Babaji Mula (1914) . I, L. R. 38 Bom. 709 

2, — Pei son not in fact 

misledf if may urge. The doctrine of estoppel by 
conduct does not apply in a case in wliich the party 
claiming that the other side is bound by the 
estoppel had express notice of the fact which he 
says was not represented to him by the other side 
as the true fact, Saeat Chandea Mukhopadhyay 
u . Rajendea Lal Mitra (1913) 18 C. W. N. 420 

3, — ; Assignee of light 

enjoying it, if can question assignoi^s nght to transfer. 
The rule of estoppel which binds landlords and 
tenants, mortgagors and mortgagees, bailors and 
bailees, apphes to employees and contracting 
paarties generally who cannot accept the benefits of 
the contract and yet, when called upon to perform 
their duties under it, repudiate it as made without 
right or as otherwise wantmg in force, provided the 
contract is not actually in violation of law or 
wholly void The assignee or the licensee of any 
right accepted and acted under is accordingly 
estopped to deny the authority from which the 
right proceeds. Lakhan Jena v, Abjun Naik 
(1914) . , . . 18 C. W. N. 1194 

4. between donoi 

and donee — Estoppel in favour of executor oi legatee 
as against testator. The doctrine of estoppel 
cannot be applied as between donor and donee in 
every case. There is no estoppel in favour of the 
executor or legatee as against the testator. There 
is no estoppel in favour of the executor or the 
legatee as against the heir-at-law of an occupancy 
raiyat so as to deprive him of what he is entitled to 
take by statute. Amulya Ratan Siekab ^ 7 . Tarini 
Hath Dey (1914) . . 18 C. W. N. 1290 

ESTOPPEL BY JUDGMENT. 

Equitable estoppel — Res 

judicata — Indemnity, contract of — Breach — Decree 
against promisee is binding on promisor . The second 
defendant undertook to pay interest on certain 
debt of the plaintiff, and in default, agreed to in- 
demnify the plaintiff against all losses caused there- 
by. The second defendant having defaulted, the 


ESTOPPEL BY JTOGMENT-~co%c?d. 

creditor recovered judgment both for piinoipal and 
interest on the debts, in a suit to which the plaint- 
iff and second defendant were parties, the court 
finding that second defendant’s plea of payment of 
interest was false. In a suit by the plaintiff for 
recovery of damages against the second defendant, 
on account of the latter’s default in payment of the 
stipulated interest, the second defendant again 
pleaded payment. Held, that whether the techni- 
cal rule of re^ pidicata was apphcable or rot, the 
second defendant was eqmtably estopped, by 
reason of the finding in the previous suit^ from 
raismg the contention that he had really paid the 
interest due to the creditor. Where there is a 
contract to indemnify, a decree passed against the 
promisee cannot be impeached by the promisor 
and if both the promisee and the promisor were 
parties to the smt by the third party, or if the 
promisor had notice of the suit, the judgment would 
be conclusive against the promisor. The contract 
on the part of the promisor is substantially broken 
when the Court finds in a suit honestly defended by 
the promise, that there has been a violation of duty 
by the promisor, which has entitled a third party 
to the damage for which the indemnity has been 
given. Parker v, Lewis, L. M. S Oh. A. 2 OSS, 
1058, Mercantile Investment and General Trust 
Company v. River Plate Trust Loan, and Agency 
Company, [189i\ 1 Ch. 578, and Krishnan Nambiar 
V. Kannan, I. L. R, 21 Mad. 8, referred to. 
Nallappa r. Veidhaohala (1914) 

1. L. R. 37 Mad. 270 

EVIDENCE. 

See AuaiissioN and Confessions to 
Police Officers. 

I. L. R. 41 Calc. 601 

See Civil Procedure Code (1908), O. 

XLI, r. 27. . I. L. R. 38 Bom. 665 

See Construction of Document. 

I, L. R. 37 Mad, 480 

See Contempt of Court. 

I. L. R. 41 Calc. 173 

See Evidenob Act. 

See Evidence Act (I of 1872), s. 35. 

I. L. R, 36 All. 161 

See Evidence Act (I of 1872), s. 91. 

I, L. R. 36 All. 222, 259 

See Evidence Act (I of 1872), s, 92, 

Prov. (1) . I. L. R. 36 AH. 537 

See Guardians and Wards Act (VTII of 

1890), Ch. II , I. L. R. 36 All. 282 

See Kabuliyat. 

I. L. R. 41 Calc. 342, 493 

See Land Acquisition, 

I. L. R. 41 Calc. 967 

r See Mahomedan Law — Divorce. 

I, L. R. 36 All. 458 

See Penal Code (Act (XLV of 1860) > 

s. 468 . . I. L. R. 36 All. 1 
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See Bre-emptio2s. 

I. L. E. 36 AU. 464, m 

See Secubity foe good Behaviotje. 

I. L. E. 41 Calc. 806 

— additional — 

See Will , I. L. E. 36 All. 93 

— — Handwriting, compari- 
son of — Admissibility of intercepted letter written by 
the accused relating to the importation of contraharA 
cocaine, the subject of the charge — Admissibility of 
intercepted letters addressed to the accused m order to 
prove identity with the sender of a telegram relevant 
to the charge — “ Import into Bengal,^^ meaning of — 
Seizure of cocaine in the Custom House before 
clearance — Evidence Act {1 of 1872), s. 11 — Bengal 
Excise Act {Ben, V of 1909), ss. 2 {12), 46 {a) and 61. 
A letter written by an accused, wben self-disserving, 
IS primd facie evidence against him if it relates 
distinctly to a relevant point. It is not necessary 
that it should be signed ; it is enough if it is traced 
to the writer, and it is admissible though it may 
have been intercepted or surreptitiously detained 
and opened. Rex v. Dernngton, 2 0. <£? P. 418, 
referred to An unsigned letter, proved to have 
been written by the accused addressed to a firm in 
London, which had shipped certain contraband 
cocaine which the accused was charged with im- 
porting into Bengal, is admissible in evidence, 
though mtercepted under the order of the Magis- 
trate at the Post Office during the course of transit 
A letter written by the exporter of certain contra- 
band cocaine, the subject of the charge against the 
accused, containing a reference to a telegram signed 
in a different name but bearing the same busmess 
addiess as that of the accused, is relevant under 
s. 11 of the Evidence Act as showing that the 
accused was the sender of the telegram, though 
the letter was intercepted at the Post Office under 
an order of the Magistrate before delivery. Queen 
V. Cooper, 1 Q. B. 2>. 19, approved. Although an 
excisable article may be actually within the geo- 
graphical limits of Bengal, it cannot be said to have 
been brought into Bengal, within the meaning of 
s. 2 {12) of the Bengal Excise Act if it is inter- 
cepted at the Custom House, and the offence in 
such a case is not one of impoiting but of attempt- 
ing to import -under s. 61 of the Act read with s. 
46(ii). Booth v. Empekor (1913) 

L L. E. 41 Calc. 545 

EVIDENCE ACT (I OP 1872). 

ss. 4 and 90 — Ancient document — 

Practice as to mode of proof — Whether document pre- 
sumed to he genuine by the First Court can he rejected 
in appeal — Practice — Appeal, from preliminary 
decree after passing of final deer ee. According to the 
practice prevailing in this Presidency when primd 
‘ facie evidence of custody and of the date of a 

- document purporting to be 30 years old is given, 
the Court generally marks the document on the 
footing that there is sufficient evidence to justify 
its being marked as an exhibit at that stage It is 


EVIDENCE ACT (I OP im]—contd. 

S. 4, 90 — concld. 

only subsequently that the opponent exercises his 
right of adducing evidence of circumstances which 
entitle him to say that the presumption under 
s 90 of the Evidence Act should not be drawn 
with respect to the document. The Court general- 
ly arrives at its conclusion on the matter after the 
evidence on both sides has been given. An Ap- 
pellate Court IS entitled to reject a document pre- 
sumed to be genuine by the Ongmal Gom^t under 
s 90 of the Evidence Act, without calling for 
further proof. Shafiq-un-nissa v. Shaban Ali Khan, 

I. L. R 26 All. 581, and Snnath Pair a v. Kuloda 
Prosad Banerjee, 2 C. L J. 592, lefererd to. It is 
competent to a party to prefer an appeal against 
the preliminary deciee in a redemption suit, though 
before the appeal is presented the final decree has 
been passed. Lahshini v. Mani Devi, 21 Mad. 
L. J. 1063, followed. Janali Kath Ray Ohow- 
dhunj V Promotha Nath Ray Chowdhury, 15 0. W. N, 
830, referred to. Ramtjvien v . VEEBAPEUDAYAisr 

(1914) . . . . 1. L. R. 37 IVEad. 455 

s. 11. 

See Evidence . I. L. E. 41 Calc. 545 

S. 18 — Admission by natural guardian 

of minoi, if evidence against him in respect of 
interest not derived from guardian. In a suit by 
Hindu reversioners for recovery of immoveable 
property left by their maternal grandfather and 
sold by their maternal grandmother for alleged 
necessil^, the purchaser’s representative adduced 
oral evidence to show that the widow had sold it 
for her husband’s debts. This evidence was found 
by the trial Judge to be unreliable but the learned 
Judge, adverting to documentary evidence, chiefly 
rehed on an affidavit which was filed in another 
suit and was signed by the reversioners’ mothers 
and fathers and which contained a statement to 
the effect that certain other premises had been 
mortgaged by the widow (grandmother) for her 
husband’s debt and that her daughters and sons-in- 
law had joined for protecting the reversioners’ (the 
present plaintiffs’) mterest, and the Judge held 
that the affidavit was admissible, regarding “ the 
parents as the guardians of the plaintiffs and as 
capable of makmg admissions against their interest 
on their behalf Held (on appeal), per Jerkins, 
C. J , and WoODEOEFE, J , and affirmed by the Judi- 
cial Committee of the Privy Council, that there is 
nothing in the Indian Evidence Act to support the 
view of the learned Judge or make the affidavit 
relevant. That the present plaintiffs had in no 
sense derived their interest in the subject-matter of 
the suit from their parents, nor could their parents 
be regarded as having been expressly or impliedly 
authorised by them to make the admission. That 
when the suit was brought long, after the alienation 
but within the period of limitation and the delay 
was explained as being due to the pendency of 
another suit and also to want of means : Held, 
that the delay did not operate to the prejudice of 

a2 
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S, 18 — condd. 

tli0 plaintiffs’ suit foi* declaiation and possession. 
Ma^^okaea>ti Bebi V . Haeipada !Mitter (1914:) 

18 G. W. N. 718 

ss. 25i 33 — 

See Admission’s akd Concessions to 
Police Oeeicees 

L L. R. 41 Calc. 601 

S. 30 — Co acc used — Confession — In- 
dependent co/ioboiaiion — Evidence — Fiactice. Eleven 
accused persons were tried for the offence of dacoity. 
There was no direct evidence against any of them. 
Seven of these confessed, each one nnphcating him- 
seK and the lest. They weie convicted on their 
own confessions A question arose whether the 
remaining four accused, who had nor confessed, 
could he convicted solely on the confessions of 
their co-accused when they weie not corroborated 
by any independent evidence Heal on, J , was of 
ojiinion that section 30 of the Evidence Act made 
the confessions, which were aheady evidence m 
the case, evidence against the person implicated as 
well as the other accused. Shah, J., held that 
section 30 peimitted the confession of a co-accused 
to be taken into consideration along with other 
evidence in the case ; but if theie was no evidence 
in the case outside those statements, no conviction 
based only upon the confessions of co-accused was 
good m law. Owing to tins difference in opinion, 
the case was leferred to Macleod, J Held, that 
there was nothing m s. 30 of the Indian^ Evi- 
dence Act, 1872, which prevented the Court from 
convicting after taking the confession of a co- 
accused into consideration ; but that the High 
Courts in India had laid down a rule of practice 
which had all the reverence of law, that a convic- 
tion founded solely on the confession of a co-accused 
could not be sustained. Held, further, ' that the 
confession of one co-accused could not be said to 
he corroborated by the confession of other co- 
accused. Fer Macleod, J. — do not think that 
“ confession ” in section 30 can he lestncted to an 
unretracted confession, as once a confession is 
proved it may he taken into consideration Em- 
PEEOE V Gangappa Kabdeppa (1913) 

I. li. R. 38 Bom. 156 

S. 32 — Custom, statements of deceased 

persons as to existence of, if adimssihle, when 
made after controversy firisen. Evidence, oral or 
documentary, as to statements of a deceased 
person as to the custom m a family, is not admis- 
sible, if it appears that such statements were made 
after a controversy as to the custom had arisen. 
Ekeadeshwab Singh Janeswabi Bahttasin 
(1914). .... 18C.W.N.1249 

S. 33 — Moitgage-bond — Denial of exe- 
cution, refusal of registraUoii — Examination of at- 
testing witnesses by the Fegistiai — Compulsory legis- 
tmiion — Death of attesting witnesses — Suit on mort- 
gage — Evicence recorded by regisiiai if admissible 
imdei s BB, Evidence Act — Special Regislrai w Suh- 


EVIDENCE act (I of 1212)—conid, 

— S. 33 — condd. 

Registrar at Headquaiteis, poweis of. A mortgage- 
bond was presented for registration by the mort- 
gagee before the Special Registrar. The executant 
denied execution and the Special Registrar, acting 
for the Registrar, refused registration but after 
making an enquiry during which he examined the 
attestmg witnesses registered the document. Sub- 
sequently, the mortgagee brought a smt on the 
mortgage, but during the interval the attestmg 
v/itnesses, ah hut one, had died and the depositions 
recorded duimg the registration enqmry were 
tendered as evidence Held, that the evidence given 
by the deceased attesting witnesses, who were duly 
cross-examined before the Special Registrar, was 
relevant and admissible in the present suit under 
s. 33 of the Evidence Act. Jeheto Sheikh v. 
Jaibannessa Bibee (1913) . 18 C. W. N. 605 

S. 35 — Evidence — Fuhlio document — 

Repoit made by kotwal in 1840, on reference by the 
Folilical Agent. Held, that on the question of the 
ownership of a certain temiile said to he the pro- 
perty of the Ajaigarh State, the repoit of a kotwaly 
who in 1840 had made an mqmry mto the owner- 
ship of the temple at the instance of the Pohtical 
Agent, was relevent evidence as being a public re- 
coid of a public inquiry Baldeo Bas v. Gobind 
Bas (1914) . . I. L. R. 36 All. 161 

ss. 40, 41, 42 and 44 — Probate Act 

{V of 1881), s 59 — Will — Fiobate — Suit bytheexe- 
ciitoi to recover possession and lent — Flea that the 
will was a fahi ication and that probate had been 
obtained by fiaud — Fievious unsuccessful applica- 
tion by defendant to Disiuct Court to i evoke probate 
on the same grounds, effect of — JunsdicUon of the 
Subordinate Judge lo entertain the plea — Gompelency 
I of the Probate Court, namely, the District Court. An 
executor applied for the grant of probate and the 
Probate Court, namely, tho Bistrict Court, made 
the grant. Subsequently a nephew of the testator 
made an apphcation to the Court for the revoca- 
tion of the probate on the ground that the will was 
a forgery and that he had been prepared to prove it 
in the proceeding, hut at the last moment the execu- 
tor had bought him off under a mutual arrangement, 
but after the order for probate had been made, 
the executor failed to perform his part of the 
arrangement and had thus committed a fraud 
both on the Court and the appheant The 
apphcation for revocation was disposed of by 
the Court on the ground that the appheant, on 
his own showing, was a party to a fraud upon 
the Court, that he had not come with clean hands 
and was not, therefore, entitled to the rehef 
sought. Thereafter the executor having brought a 
suit in the Court of the Subordinate Judge to recover 
rent and possession against a tenant of the testator 
as defendant 1 and against the aforesaid nephew as 
defendant 2, defendant 1 pleaded that the deceased 
(testator) had asked him to pay rent to defendant 
2 and defendant 2 contended, as m the previous 
proceedings, that the deceased had made no will, 
that the will pioduced was a fabrication and that 
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S. ^—concld, 

probate had been obtained by fraud Heldy 
that defendant 2 was baned by the decision of the 
District Court in the revocation proceeding from 
raismg the same question in the Court of the Sub- 
ordinate Judge. Held, further, that it was the 
District Court which was competent to decide the 
question of fraud and collusion vitiatmg the decree 
of that Court under which probate had been gianted, 
and that as the Subordinate Judge who tiled the 
suit had no jurisdiction in probate matters, the 
title of the plaintiff was conclusively proved on the 
production of probate and it was no valid defence 
for the defendants to allege that the will was a 
forgery and that probate had been obtained by 
fraud and deception. Quest e Whether a debtor of 
the estate could raise such a defence if sued by the 
executor in a Court having jurisdiction to revoke 
the probate ? KisnoKBirAi Revadas v Ranchodia 
D nuLiA (1914) . . 1. L. R. 38 Bom. 427 

S. 41 — Ptohate and Admimstraiion Act 

{V of 1881), s. 83 — Civil Procedure Code {Act V of 
1908), s. 11 — Contentions proceeding for probate — 
Will not proved — Probate refused — lluit for recovery 
of property from defendants who held as executors — 
Judgment in the probate proceeding refusing probate, 
not 'judgment mi em — Bes judicata. In a contenti- 
ous proceeding for probate, the wiU produced by 
the applicants was held not proved and the probate 
was refused The appheants appealed to the High 
Goui't which dismissed the appeal The widow of 
the deceased thereupon brought a suit for the 
recovery of the property of the deceased from the 
defendants who held it as executors under the wall 
and the first Court allowed the claim On appeal 
by the defendants, two questions having arisen, 
namely, (i) whether the judgment refusing probate 
was as much within the scope and intention of 
s. 41 of the Evidence Act (I of 1872) as a judgment 
granting probate, and (ii) whether the judgment in 
the probate proceeding operated as res judicata. 
Held by the Full Bench, that s. 41 of the Evidence 
Act {I of 1872) was not apphcable to the j'udg- 
ment of the Appellate Court refusing probate. 
Held, further, that the judgment in the probate 
pioceeding operated as judicata between the 
parties under s. 83 of the Piobate and Administra- 
tion Act (V of 1881) and s. 11 of the Cml Procedure 
Code (Act V of 1908). Kalyanchand Lalchand 
V. SiTABAi (1913) . . I. L. R. 38 Bom. 309 

— s. 44— 

See Eeaud . I. L. R. 41 Calc. 990 

— — S. 74 — Notice under s 107, Criminal 

Procedure Code, if a public document — Proof neces- 
sary for admission of such document in ei'idence. A 
notice under s. 107, Criminal Procedure Code, is a 
public document within the meaning of s. 74 of the 
Evidence Act, but it cannot come in without proof 
that the parties mentioned m it are the parties 
-concerned in the question at issue about which it 
IS produced as evidence. Amjad v Lachmx Kanta 
Jha (1914) , . . 18 C. W. N. 644 


EVIDENCE ACT (I OF m2.]~conkL 
— s. 91— 

1. - Evidence — Confts- 

aion — Admission of guilt during departmental inquiry 
— Oral evidence os to statement admissible. The com- 
plainant in a petty crimmal case before a bench of 
Honorary Magistrates, in the course of negotiations 
concerning a compromise, made a statement to the 
effect that he had paid a certain sum of money by 
way of an illegal gratification to the peshkar of the 
Court The peshkar was at once called up and 
examined, by way of departmental mquuy and not 
on oath, and he admitted having received money 
from the complainant. The Honoiary Magistrates 
reported the circumstances to the District Magis- 
trate, who directed the prosecution of the peshkar 
Held, that the statement made by the peshkar to 
the Magistrates was not a statement which was 
required by law to be in winting and could be 
proved by the evidence of either of the Magistrates 
who had heard it Embebor v. Haidar Raza 
(1914) . . . . I. L. R. 36 All. 222 

2. Hundi — Bemwal 

of hundis given as security for debt — Hiindis sued on 
inadmissible for want of proper stamp — Bight of 
creditor to fall bach on previous hundis. The defend- 
ants borrowed money from the plaintiffs and ii> 
return therefor drew four hundis in their favour 
As these hundis became due, the interest on the 
loan was paid and the hundis were renewed, the old 
hundis being on each occasion handed over to the 
defendants. Ultimately the plaintiffs sued on a 
set of renewed hundis, but it was found that these 
particular hundis were insufficiently stamped and 
could not be admitted in evidence Held, that the 
plaintiffs were entitled to fall back upon the Ia^t 
preceding set of hundis, and, as these were in the 
possession of the defendants, to give secondary 
evidence of their contents Jag.yj? Prasad o. 
IiTDAR M.IL (1914) . . I. L. R. 38 All. 259 

s. 92— 

See Dekkitak AaRicuL'rgRisTs’ Rbliep 
Act (XVII of 1879), ss 2 (2), lOA. 

I. L. R. 38 Bom, 18 

Bee Rent . . I. L. R, 41 Calc. 347 

See Transfer of Property Act (IV of 
1882), ss 54, 118 

I. L. R. 37 Mad. 423 

Evidence to disprove ar ea 

stated in lease of land loithin specified boundaries — 
Admissibility — Evidence of pevious negotiatio/is.. if 
admissible. Where the area of demised land, which 
was described in the lease as lying within certain 
specified boundaries, was stated theiein as 400 
bighas, extrinsic evidence was not admissible to 
show that there was not the stated area within 
the specified boundaries. Extrinsic evidence as to 
the negotiations which led up to the contract was 
inadmissible to vary the construction of the lease 
Dttrga Pros id Singh v. Rajendra Harain 
Bagchi (1913) . . . 18 C. W. N. 66 
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EVIDENCE ACT (I OF 1873) — co^ycld 

S. 92, pxov. (1) — Emdence — Consideia- 

iion’—Admissibthty of evidence to prove that the trve 
consideration is other than that which appears fiom 
the deed embodying the, transaction. If one party to a 
deed alleges and proves that the whole of the con- 
sideration the receipt of which was acknowledged 
in the deed did not pass, the case falls within the 
first proviso to s 92 of the Indian Evidence Act, 
1872, and the other paity is at hherty to prove 
what the real consideiation was Evidence can be 
given to prove the real nature of the transaction. 
Hanif-un-mssa v Faiz-un-nissa, I. L, jK. 33 
All. 340, followed Jumna Dass v. Si math Roy, 
I. L. R. 17 Calc 176 (note), Shah MuUiun Loll v. 
Baboo Siee Kishen Sing, 12 Moo. I. A 167, Lola 
Hmimat Sahai Singh v. Llewhellen, 1 L. R. 11 
Calc. 486, Hnlcimchand Y. Hiialal, L L. R. 3 Bom. 
16% Indarjit v Lai Chand, I. L. R 18 All 168, 
Kailash Chand) a JJeogi v. Haoisli Chandra Bisivas, 
5 C. W. N. 158, Nailm Khan v. SewaJc Koeii, 15 
C. W. A 408, Muhammad Yusuf v. Muhammad 
Musa, All Weekly Notes, {1907) 181, and Adityam 
lyet V. Ramalnshna Aiyai, 25 Mad. L J , 602, 
refererd to. Chitnni Bibi v Basakti Bibi (1914) 

I. L. R. 36 All. 537 

s. 106— 

See MTOiciPAT.iTy. 

I. L. R, 41 Calc. 168 

SS. 107,108 — Natuie of presumption — 

Adverse possession, tacking of. There is no pre- 
sumption in law that a person was ahve for seven 

years from the time when he was last heard of. 

Ss. 107 and 108 of the Evidence Act deal with the 
procedure to be followed when a question is raised 
before a Court, as to whether a person is ahve or 
dead, hut do not lay down any presumption as to 
how long a man was alive or at what time he died. 
Narki v. Lai Sahu, I. L. R. 37 Calc. 103, and 
Muhammad Shanf v. Bande Ah, I. L. R. 34 All. 
36, followed. Assuming that the Court could make 
a presumption that a person was ahve for seven 
years after he was last heard of, it depends on the 
circumstances of each case, whether the Court 
would draw such a presumption or not. A person 
in possession without title cannot tack his posses- 
sion to that of another, if he did not enter on pos- 
session as the heir of that other Veeramma v. 
Chejsna Reddi (1914) . L L. R. 37 Mad. 440 

s. 116— 

See Aemiristratoe peneekte lite. 

I. L. R. 41 Calc. 771 

s. 118— 

Appeal . I, Ii. R. 41 Calc. 406 

EVIDENCE OF IDENTITY. 

See CoESPEBAcy . 1. L. R. 41 Calc. 754 

EXCISE. 


■ KUCJSE—comld. 

lend&ing it ft fo) human consumption — Excisable 
a? tide and '''' liguoi whether diluted denatured 
spiiit is — ^^Manufacture,''' meaning of — Meie dilu- 
tion of denatured spiiit not a '^process" — Bengal 
Excise Act {Beng. V of 1909), ss. 2 (6), (7) (14) (16), 
46, 48, 75, 81, 84 — Application of the Cnminal Pro- 
cedure Code to trials for excise o-ffences — Misfoinder 
of charges — Criminal Procedure Code (Act F of 1898), 
s. 233 The words “ effectuafiy and permanently 
rendeied unfit ” m s 2 (6), read with s 48, of the 
Bengal Excise Act, appear to contemplate such a 
process of denaturing as will defy any chemical 
treatment which, while not substantially inci easing 
the hulk of the liquid, renders the spirit fit for 
human consumption. Where the liquid was so 
manipulated as to lose its characteristics of a de- 
natured spirit, and the accused had succeeded in 
the attempt to render the spirit fit for human con- 
sumption, the conviction under s. 48 was held bad 
in the above mearing Sernble : If the words 
imply only a process which would be permanently 
effective in the absence of some chemical treatment 
or process of filtration, the coiviction under s. 48 
was still bad for want of evidence that the spirit 
was in fact ever so denatured by the accused. The 
words “ unfit for human con^mption ” may be 
taken to mean “ liable to be mjurious to health 
The term “ manufacture ” in s 2(11) oi the Act 
does not include the act of mere dilution of dena- 
tured spirit with water, but a continuous and regular 
action or a succession of actions taking place or 
carried on in a definite manner and leading to the 
accomplishment of some result. Queers : Whether 
denatured spirit diluted with water is an'*^ excisable 
article ” or “ hquor,’^ within s. 2 (7) and (14) of 
the Act Ss, 75 and 81 of the Act apply to pro- 
ceedings before a Collector, and s 84 shows that 
the Criminal Procedure Code is apphcable to trials 
before a Magistrate under the Act subject to speci- 
fied restrictions. An appeal, therefore, hes under 
s. 410 of the Code, from a conviction and sentence- 
by a Presidency Magistrate, passed under the Act. 
The acts of manufacturmg the excisable article 
brought into Court, bottling, and possessing the 
same, and of selling from time to time various 
other and similar articles not before the Court, and 
of attempting to render denatured spmt fit for 
humam consumption, do not constitute the same 
transaction, and a trial in respect of all such acts 
is had for misjomder, under s. 233 of the Code. 
S. 233 applies to trials of summons cases. King- 
Emperor V. San Bun, 3 L. B R. 62, approved. 
Upestdra Nath Biswas v Emperor (1913) 

I. L. R. 41 Calc. 694^ 

EXCULPATORY STATEMNTS. 

See Admissions and Confessions 
Police Officers. 

I. L. R. 41 Calc. 601 

EXECUTION. 

— Accom- 

panying serving peon and identifying the judgment- 
debtor, if a step in aid of execution — Limitation Act 


Denatuied spirit" 

meaning of — Dilution of denatured spirit with water 



( 173 ) 


DIGEST OF CASES. 


( 174 ) 


EXECUTION— •co^^cR ' 

(IX of 1908), ArticU 182, els. (6) and (5)— fWiS de- 
ciding ex parte and without notice to '}udgment- 
debtor — Application icithin time — Decision if binds 
‘}udgment-debtor — Dx parte decree. One of the de- 
cree-holders accompanying the serving peon and 
identifying the judgment-debtor upon whom notice 
of the application for execution had been taken out 
for service, does not by itself constitute a step 
taken by the decree-holders in aid of execution 
within els. (5) and (6) of Art. 182 of the Limitation 
Act. Where an apphcation for execution which 
was reported by the office of the executing Court 
to be time-barred was, without notice to the judg- 
ment-debtor, held by the Court to be within tune, 
and registered and later on dismissed for default : 
Held, that the decision that the apphcation was not 
time-barred was not binding on the judgment- 
debtor. An ex paite decree is a good decree, but 
if it is made in the absence of, and without notice 
to, the other party, it does not bind him, and does 
not prevent him from showing what the true 
facts of the case were. Jfgol Kishoee v. Chinta- 
MONEY (1914) . . . 18 C. W. N. 1288 

EXECUTION APPLICATION. 

See Civil Peooedube Cole (Act T oe 
1908), ss. 38, 39, 41 and 50, 0. XXI, 
EE. 16, 26 . I. L. R. 37 Mad. 231 

EXECUTION OF DECREE. 

See Civil Colets Act (XIV of 1869), 
s. 32 . . 1 . L. R. 38 Bom. 662 

See Civil Pegged uee Code (1882), ss. 
268, 278, 283 . 1. L. R. 38 Bom. 631 

See CmL Peocedxfee Code (1908), s. 60, 
OL. 2 (5) , . I. L. R. 38 Bom. 667 

See Civil Peocedxjee Code (1908), ss. 
68, 70, E. 14 5 0. XXI, E. 101. 

I. L. R. 38 Bom. 673 

See Civil Peoceduee Code (Act V of 
1908), 0. XXI, B. 7. 

I. L. R. 38 Bom. 194 

See Civil Peocedxjee Code (1908), O. 
XXI, EE. 35, 95 AKD 96. 

I. L. R. 36 AIL 181 

See Civil Peocedxjee Code ( 1908), 

0. xxxvm, E 5. 

I. L. R. 38 Bom. 105 

See (Criminal Peocedxjee Code, ss. 373, 
375A . . I. L. R. 36 AU. 172 

See JxjEisDicTiON. 

I. L. R. 41 Calc. 915 

See Landloed and Tenant. 

I. L. R. 41 Calc. 926 

See Limitation Act (XV of 1877), s. 4 ; 
8CH. 11, Aet. 179 (2). 

L L. R. 36 AU. 284 

See Limitation Act (IX of 1908), s. 15. 

I. L. R. 38 Bom. 153 


EXECUTION OF DECREE— 

See Limitation Act (IX of 1908), Sen. 

I, Aet. 182 . I. L. R. 36 AU. 439 
See Mortgage . I, L. R. 38 Bom. 24 
See Pee-emption. 

1. L. R. 36 AU. 398 

jurisdiction — 

See Civil Peocedxjee Code (Act V of 
1908), ss. 37, 38 and 150. 

1. L. R. 37 Mad. 462 

1, — Judgment-debto) . 

death of — Insolvency — Civil Fwceduie Code (Act Y of 
1908), s. 55 (4) — Suieiy, discharge of. A judgment- 
debtor having, under s. 56 (4) of the Code of Cmi 
Procedure, found a surety that he would apply to 
be declared an insolvent within a specified time, 
and would appear when called upon, died befoie 
the expiration of such time : Held, that the surety 
was discharged by the death of the judgment- 
debtor, and it V as not open to the decree-holder to 
proceed against him. Kishan Nayar v. Ittinan 
Nayar, I. L. B. 24 Mad. 637, followed. Nabin 
Chandea Hazaei V , IVIiETUNJOY Baeicsi (1913) 

I. L. R. 41 Calc. 60 

2, ^ Sale in execution 

— Grove or garden with house being ancestral pro- 
perty and forming part of a mahal — Sale by Civil 
Court amin — dunsdction — General rules (Civil) of 
1911, Chapter IV, rules 5 and 8. Held that a grove 
or garden, part of which was occupied by a house, 
and which was a part of a mahal and assesseed to 
revenue and had been owned continously by the 
family of the proprietors for over fifty years, was 
ancestral land within the meaning of r. 5 of Chap. 
rV of the General Buies for the Civil Courts and 
could not be sold by the Court amm m execution 
of a Civil Court decree, but only through the Collec- 
tor after the decree had been transferred to him 
for execution. Fatmatijl Kxfbea v. Aohghi 
Begam (1913) . . . 1. L. R. 36 AU. 33 

3, — Limi iatio n — 

Limitation Act (IX of 1908), Sch. I, Art. 182 — 
Application in accordance with law — Judgment-debtor 
missing. A decree for sale on a mortgage executed 
by A was passed against A (who was reported to 
be missing at the time) and against B, G, D, and 
E who were in possession of the mortgaged property 
and were heirs presumptive of A jointly. Held, 
that in the absence of any evidence that A was 
dead, an application for execution of this decree 
agamst A alone was an apphcation m accordance 
with law within the meamng of Art. 182 of the First 
Schedule of the Limitation Act, 1908. Muhammad 
Husain v. Inayat Husain (1914) 

I. L. R. 36 All. 482 

, — — Sale in execution 

— Failure of judgment-debtoVs title — suit for refund 
of purchase money — Frocedure. Wbcict an auction 
purchaser seeks to have refunded the price paid by 
him for property sold in execution of a decree on 
the ground that at the time of sale the judgment - 
debtor had no saleable interest therem it is com- 
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EXECUTION OF DECREE— co%cM 
petcnt to him to proceed by way of a regular suit, 
and ho is not coiifined to the special remedy pro- 
vided by the Code of Civil Procedure. Munna 
8%ng}i V. Gajadhar Singh, I. L. JR 5 AIL 577, 
followed, but doubted. Kisliun Lai v. Muham- 
mad Safdaf Ah Khan, I. L. It. 13 AIL 383, Sidhes- 
ivan F?asad Naim Singh v Gosam Mayanand, 
L L. R 35 All 419 ; 11 All L. J, 606, and Dorab 
Ah V. Abdul Aziz, L R 5 L A, 126, referred to. 
Muhammad Najib-ullah v Jai Nakain (1914) 

L h. R. 36 AU. 629 

EXECUTION PROCEEDINGS. 

See Civil Peoceduee Code (1908), ss. 

37, 38 AND 150 

I, L. R. Mad. 462 

See Res judicata 

I. D. R. 37 Mad. 314 

— res judicata in — 

See Civil Proceduee Code (1908), ss. 

37, 38 AND loO 

I. L. R. 37 Mad 462 

1. — Civil Procedure 

Code {Act F of 1908), s 141 and 0, IX, r. 13. 0. 
IX, r 13, of the Civil Procedure Code, 1908, is not 
applicable to a proceeding under rr. 100 and 101 
of 0. XXI of that Code Thakm Pramd v. Fahr- 
ullah, 1. L. R. 17 AIL 106, referred to Habi 
Chaban Ghose V Manmatha Nath Sen (1913) 

I. L. R. 41 Calc. 1 

2. Execution pro- 

ceedings anesied by injunction of Couit — Caee dis- 
missed, attachment subsisting — Subsequent appli- 
cation, if continuation oj foimei application — Piayei 
for execution by attachment and sale of land — Subse- 
quent application for attachment and sale of movables, 
if abandonment of relief claimed in fiist application — 
Bengal Tenancy Act (F/// of 1885), Sch III, Art, 
6 — Limitation. The appellant obtained an ex parte 
decree foi rent against the defendant on the 16th 
July 1906. After an unsuccessful apphcation by 
the judgment-debtor under s 108, Civil Procedure 
Code, to have the ex paite decree set aside, the 
decree-holder apphed on the 13th February 1907 
for attachment and sale of specified lands. The 
judgment-debtor apphed on the 6th May 1907 for 
time to satisfy the decree. The judgment-debtor 
instituted a suit to bavo the decree set aside on the 
ground of fraud and obtained on the 27th June 
1907 an injunction restraimng the decree-holder 
from further executmg the decree and the Court 
recorded an order to the efiect that the case be 
dismissed, attachment subsisting ; the injunction 
ivas subsequently dissolved on 8th May 1908. On 
18th October 1909, the deciee -holder made a second 
ajiplication for execution by attachment and sale 
of movables. To this the judgment-debtoi object- 
ed on the 16th December that the execution was 
barred by limitation. The objection was over- 
luled on 9th June 1910 and the decree-holder was 
called upon to take further steps but as the wnt of 
attachment was returned unserved on the 18th 


EXECUTION PROCEEDINGS— co?Jc^d 
June 1910, the case was dismissed for default and 
want of prosecution. On 4th July 1910, a third 
apphcation w^as made for execution by attachment 
and sale of the identical lands mentioned in the 
first application of the 13th February 1907 • Held, 
that the application for execution of the 4th July 
1910 was not barred by limitation under Ai’t. 6, 
Sch. Ill of the Bengal Tenancy Act, as the second 
apphcation of 18th October 1909 could not rightly 
bo treated as an abandonment of the rehef claimed 
in the first application but was an apphcation for 
additional rehef, and the third application of the 
4th July 1910 was m substance an apphcation m 
continuation of the first application, the proceed- 
ings wherem were discontinued by reason of the 
injunction obtained by the judgment-debtor. 
Sabandhaki Lal V. Bike AM Singh (1913) 

18 C. W. N. 539 

EXECUTION SALE. 

See Insolvency . L. R. 41 I. A. 251 

EXECUTIVE AND JUDICIAL FUNCTIONS. 

See Foeeeitube 

I. L. R. 41 Calc. 466 

EXECUTOR. 

See Will . . I. L. R. 36 All. 217 

conveyance by — 

See Vendor and Pubohaseb 

L. R. 41 I. A. 189 

title of, to sue without probate — 

See Limitation Act (IX of 1908), s 17. 

I. L. R. 37 Mad. 175 

EX PARTE DECREE. 

See Decree, ex parte 

1. Appeal ance, what 

constitutes — Civil Procedure Code (xict V of 1908), 
O, IX, ?f. 6, 13 ; 0. XVII, ir. 2, 3 — Part-heard 
suit — Adjowned hearing — Absence of defendant — 
Practice. The provisions of 0 IX by themselves 
do not apply to a case in w^hich the clefendant has 
already appeared m answ^er to the summons but 
has failed to appear at an adjourned heamig of the 
suit. For such a case the procedure is laid down in 
O. XVII which deals with adjournments. The dis- 
tinction betw^een rr 2 and 3 of 0. XVII is that while 
the former rule applies to hearings adjourned at 
the mstanc© of the Court, the latter apphes to 
hearings adjourned at the instance of a jiarty to 
w^hoin time has been allowed to do some act to 
further the process of the suit but who has de- 
faulted. There is yet another distinction between 
the two rules Where there are no materials on 
the recoid, the pioper procedure to foUow would be 
that laid down m r. 2 but if there are materials on 
the record the Court ought to proceed under r. 3. 
To apply the procedure, therefore, laid down in 
r, 3 to a case there must be the presence of both 
the elements , viz., (i) the adjournment must have 
been at the instance of a party ; and (ii) there 
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.EX PARTE DECREE--co?^^?^^. 

must be materials on the recoid ior the Court to 
proceed to decide the suit The presence of one 
without the other does not justify the apphcation 
of r 3. Kader Khan v Juggeswar Prasad Singh ^ 
I. L B 35 Calc, 1023, Manannissa v. Bamhalpa 
Gorain, I. L, B. 34 Calc 235, and Jonardan Diibey 
V Bamdhone Singh^ I. L B. 23 Calc, 738, referred 
to. Enatulla Bastjnia V JiBAN Mohan Roy 
(1914) , . . I. L. R. 41 Calc. 956 

2, peijined evidence, 

whether a giound for setting aside — Brand — Plaint- 
iff knowing evidence to be peijuied — Covjt imposed 
upon. It the case, which iias placed before the 
Court, Yas a false one the Court has juiisdiction in 
a subsequent smt to set aside the decree which 'was 
obtained in the pieYious suit by fraud practised 
on the Court Ahoidoff v. Ojipenheimer, 10 Q B 
P. 295, Vadala v. Lawes, 25 Q B JD. 310, LalJimi 
Charan v. Nw Ah, I. L B 3S Calc 936 s. c. 15 
C W N. 1010, followed Mosnful liugw. Sniendia 
Nath, 16 C. W N 1002, Baker v Woidsivoith, 
’67 L J B Q B. D. 301, distmguished Kedak, 
"Nath Das v Hemanta Kumaei Debt (1913) 

18 C. W. N. 44'? 


EXPROPRIETARY TENANT. 

See Agba Tenancy Act (II of 1901), s 10. 

1. L. R. 36 AU. 155 

Moitgage of sir land 

followed by a perpetual lease of the same — Sale of 
mortgaged property in execution of deciee — Bights of 
auciion-pni chaser as against peipeiual lessee Cer- 
tain sir land was mortgaged by the oiSTiei, uho 
thereafter, pending a suit for sale on the mortgage, 
granted a perpetual lease of the mortgaged property 
The moit^ged property was sold m execution of 
a decree for sale on the mortgage, and the auction 
purchaser sued to eject the perpetual lessee Held, 
that the auction-purchaser was not entitled to a 
decree for physical possession as against the lessee, 
though, if the lease was fraudulent, she was en- 
titled to the rent which the expropriotary tenants 
ought to pay foi the land m suit Ghura v 
Shitab Kunwar (1914) . I. L. R. 36 AU. 248 

EX-TERRITORIAL JURISDICTION OF 
BRITISH COURT. 

Foreign J urisdiction 

Act, 1890, and China and Coiea Oidei-m-Council, 
1894— Alts, III, V, els, {!), (3), (4), XXXV {2), 
Oider-zn-Council — Ex-terntoual jurisdiction over 
foreigners — “ British protected person,’^ jurisdiction 
o'ver — Jurisdiction of Supreme Court of China and 
Corea to try Afghan soldier enlisted in Indian Army 
for murder committed at Canton — Consent of Ameer 
to exercise of jurisdiction, if to be implied from public 
recruitment of Afghans to the Indian Army — Proof of 
exercise of ex-terntonal jurisdiction in China by orat 
evidence — Admissibility — Bnghsh rules of evidence 
how far binding on Supreme Court at Hong Kong — 
Statement by accused in answer to question by com- 
manding officer when in custody, if admissible — Sub- 
stance and not mere formalities of law, to be complied 


EX-TERRITORIAL JURISDICTION OF BRITISH 
COURT — contd 

until — Misdirection to jury on iiiaiftr of comparaiivdy 
small importance, if a ground fo/ rtvasal — Pnvy 
Council when loill interfere with o/der in c> mined 
case — Violation of natural justice. The specified 
conditions under which only, accorchng to cl, {3) 
to Art V of the China and Corea Order-m-Council, 
1904, the Supreme Court of China and Corea has 
civil and criminal ^jurisdiction over a *' foreigner ” 
as such have no apphcation to Biiti&h protected 
persons” who even when in fact natuial bom 
foreigners are “ British subjects ’ as defined by 
Art. Ill and so subject to the junscbction of that 
Court under cl (1) to Art V. The accused, a 
natural boin subject of the Ameer of Afghanistan, 

I was duly enlisted and enrolled in a British Indian 
I regiment, took the oath of allegiance to His Majesty 
j and made a solemn declaration undci taking, among 
! other thmgs, to go w horever ordered by land or sea, 

1 and whilst serving with the detachment of that 
I regiment which was encamped on Shaineen Island 
i at Canton as a guard of the Concession, was alleged 
' to have murdered a Subadai of that regiment. The 
I Acting Consul at Canton, w ho also served as Judge 
, under Ai*t XIX of the Order-m -Council, gave evi- 
I deuce (which was uncontradicted) ‘‘ that the place 
of murder w'as within his juriachction and that the 
jurisdiction exeicised at Canon on Shaineen w as the 
, same ex-terntonal -luiisdiction as w'as exercised 
throughout China hy tiie Supicme Court, that 
j Indian soldiers enjoy His Majesty's protection m 
Shameen, Canton, and the Court exercises j'uiis- 
diction over them, and that consular protection 
extends to trying persons and protecting them if 
' they are improperly airested Held, that s. 4 (1) 

, of the Foreign Jurisdiction Act. 1890, did not make 
this evidence inadmissible to prove that by usage, 

I sufferance or other lawful means ” His Majesty has 
I jurisdiction at Canton That the accused being, 

I during his service in the Indian Army, subject 
I to military law' was entitled lo His Majesty’s pio- 
I tection and w^as a Biitish piotected person ” 

, within Art. III. “When the Ciown lawfully enhsts 
! in its forces aliens along with British subjects and 
I requires of them the same soiviee, loyalty and 
1 allegiance as on the duties of British enlisted 
subjects, it extends to them the same protection m 
; a foreign country w^here ad are serving together m 
' the armed forces of His Majesty Piotection 
i enjoyed by virtue of the Foreign Juii&diction Act, 

I 1890, ‘ or otherwise,” as mentioned m Ait. Ill, 
mcludes that derived from other Statutes, Imperial 
j or Indian, applicable to the person m question 
I Quaere Whether the C urt could take judicial 
I notice of the pohtical change in China in consider- 
ing the question oi jurisdiction, Quaere Whether 
I it may not be reasonably inferred from the practice 
1 (which IS a matter of pubhc knowledge) of enlisting 
j native Afghans m the Indian Army whereby they 
I are de facto brought under the authority of His 
I Majesty, that the Ameer does m fact consent to 
i such enhstment w’lth its consequences, so as to 
' bring such enlisted Afghans within the terms of 
j cl, (4) Art. V, ?.e., “ foreigners with respect to w^hom 
t any State, King, Cliief or Government w'hose 
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EX-!EERRITOBIAI« JURISDICTION OF BRITISH 
COURT — conid. 

subjects they are, consents to the exercise of power 
or authority by His Majesty.” The o&cer com- 
manding the detachment, who spoke to the accused 
shortly after the occurrence, deposed to having 
asked the accused w^hy he had done such a sense- 
less act — not thereby meaning to convey a threat 
or inducement — and to the accused having replied 
that he w as being abused by the deceased three or 
four da}^ and that without a doubt he had killed ; 
him. The Judicial Committee found that the 
words of the officer though formally a question, were 
really an exclamation of dismay : Held, that the 
prosecution having by the evidence of this officer 
proved to the satisfaction of the teal Judge that 
the statement of the accused was voluntary in the 
sense that it had not been obtained from him either 
by feai of prejudice or hope of advantage exercised 
or held out by a person m authority, its admission 
m evidence w as not m breach of the long estabhsh- 
ed rule of Enghsh Cnmmal law which makes 
statements obtained from the accused by pressure 
of authority and fear of consequences inadmissible 
m evidence and which casts on the prosecution the 
onus of proving that the statement rehed on was 
voluntary On the question whether the statement 
should not have been excluded from evidence on 
the ground of its having been made by a person 
in custody in answ er to a question put by a person 
having authority over him and having custody of 
of him through his subordinates : Held, on a 
review of Enghsh authorities, that the Enghsh 
law’ on the point w^as still unsettled, some Judges 
bemg of opinion that such a statement is admissible 
m evidence without exception, whilst others treat 
its exclusion fi’om evidence as a matter for the 
Judge’s discretion depending largely on his view of 
the impropriety of the questioner’s conduct and 
the general circumstances of the case. That the 
tiial Judge m admitting this evidence decided in 
accordance wuth what at any rat© was a “ prob- 
able opimon” of the present law if it was not 
actually the better opinion, and his so doing was 
not a violation of “ the principles of natural justice,” 
calhng for His Majesty’s interference. That even 
if the evidence ifas admissible in the exercise of 
the trial Judge’s discretion, that discretion m the 
present case ivas not showm to have been exercised 
improperly. “With reference to Act XXXV {2) of 
the Chma and Corea Order-in-Council which pro- 
vides that, subject to the provisions of that order, 
cnmmal jurisdictiDn under the Order shall, as far as 
circumstances admit, be exercised on the principle 
of and in conformity with English law for the time 
bemg : Held, that in the absence of any provision 
in the Order on the point modifying or excluding 
the jinnciples and practice of English law, the 
question of the admissibility of the statement ot 
the accused might justly be treated as if English 
cnmmal law’- and practice applied to the criminal 
Jurisdiction of the Supreme Court at Hong-Koiig, 
subject, however, to the following reservations : — 

(i) That such law and practice are not to be con- 
sidered as in all respects and particulars binding on 
that Court; (n) that regard must be had to the j 


EX-TERRITORIAL JURISDICTION OF BRITISH 
COURT — contd. 

necessary distinction that must he drawn between 
the criminal procedure of a European country whose 
Jurisprudence has a defined history extending over 
many centuries and that apphcable to a British 
possession m the Far East, where a mixed and 
fluctuating population is subject to the admin- 
istration of law by European Judges whose duty it 
IS to have regard alike to the principle of British 
justice and to the necessities of local order ; (in) 
that the words “ so far as circumstances admit,” 
may well (a) refer to absence of facihties at Hong 
Kong for formal proof of Statutes passed and ad- 
ministrative orders made in various parts of His 
Majesty’s domimons, and (b) he intended to cover 
some necessary dejDartures from the formalities 
only as distinguished from the essentials of English 
justice, when, as in the present case, a force detailed 
for the protection of European residents beyond 
His Majesty’s dominions in the midst of a popula- 
tion often turbulant, and at the paiticular time 
disturbed v as itseK disturbed by such a crime as 
the murder of a Subadar by a native private in 
the ranks. That in view of the position which the 
Privy Council held m regard to criminal proceed- 
ings, the Judicial Committee dtd not in this case 
decide what the rule of Enghsh law should be with 
regard to the admissibility in evidence of statements 
made by an accused person m answer to a question 
put by a person in authority in whose custody he 
is ; that should be left to a Court which exercises 
the revising functions of a general Court of crimi- 
nal appeal. Clifford v. The King-Emperor, L. B, 
40 1, A- 241, referred to. The Privy Council cannot 
m a criminal matter allow an appeal on gromids 
that would not have sufficed for grantmg leave 
to appeal. Misdirection as such ^or irregu- 
larity as such will not suffice There must be 
something which in the particular case deprives 
the accused of the substance of fair trial and the 
protection of the law, or which, in general, tends 
to divert the due and orderly admimstration of 
law into a new course, which may be drawn into 
an evil precedent in future. Ex parte Macrea, 
[1893] A. C. 346, B, v. Bertrand, 16 L. J. N. S. 
752, followed. Bid v. The Queen, 10 A. C* at p, 676, 
In re Billet, 12 A. G. 459, referred to. The juris- 
diction of the Pnvy Council in appeals in criminal 
matters involves a general consideration of the 
evidence and of the circumstances of the case m 
order to place the irregularities complained of, if 
substantiated, in their proper relation to the whole 
matter. Held, upon a review of the evidence, that 
the preponderance of unquestioned over the ques- 
tioned evidence (the accused’s statement to the 
commandmg officer) was so great, that it was 
impossible, at any rate highly improbable, that the 
3*ury was substantially influenced by that evidence. 
Therefore, the fact that the Judge left the objec- 
tionable evidence for the consideration of the jury 
without any warning to disregard it, did not justify 
the conclusion that there was any miscarriage of 
justice, substantial, grave or othervuse. Semtle : 
Where it is highly improbable that evidence im- 
properly admitted can have had any influence on 
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EX-TERRITORIAL JURISDICTION OF BRITISH 
COURT — condd. 

the verdict of the jury, the Appellate Couit \nU he 
justified in refusing to interfere. Mahn v. A.-Q, 
for New 8021 th Wales, \1894'\ A. C. 57, considered. 
iBEAHiivi The Ejhg (1914) . 18 C. W. N. 705 

EXTRADITION. 

Proceedings hefote the 
Magistrate without juusdiction — Power of High 
Court to interfere with order directing deliiery of 
fugitive offendei — Extradition Act {XV of 1903), 
ss, 10, 15, S. 15 of the Extradition Act ousts the 
jurisdiction of the High Court to inquire into the 
propriety of a wan ant issued under Chapter III. 
Where, however, the order of the Magistrate is 
sought to be justified under an authonty supposed 
to b ^0 derived from the law, but is in fact without 
jurisdiction, such order is revisable by the Court 
at the instance of the party whose hberty is af ected 
by it. Em^eior v. Hiiseinally Niazally, 7 Born. 
L, B, 463, In the matter of Ahadyer, Punj, Bee. 45, 
followed. Attoiney-Geneial for Hong -Kong Y Kwoh- 
a-Sing, L. B. 5 P. C. 179, referred to. The High 
Court set aside the order of the Magistrate directmg 
the dehvery of a fugitive offender to the Nepal 
authorities where he had issued the v/arrant, at 
least m the case of one accused, on mere inform- ^ 
ation, without any evidence, where he had failed i 
to report the issue of the warrants to the Political j 
Agent in Nepal, had made an inquhy mto the case | 
without a warrant issued by the Pohticai Agent, i 
and had ordered the surrender on a procedure not j 
known to the Extradition Act Gulli Sahu v. 
Empeeob (1913) . .' I. L. R. 41 Calc. 400 

EXTRADITION ACT (XV OP 1903). 

ss, 10, 15— 

See Extradition-. 

I. L. R. 41 Calc. 400 


F 

FAIR TRIAL. 

See Security fob Good Behaviour. 

I. L. R. 41 Calc, 806 

FICTITIOUS ENTRY. 

See Registration-. 

I. L. R. 41 Calc. 972 

FINDING OF FACT. 

See Transfer op Property Act (IV of 
1S82), s. 41 . 1. L. R. 36 Ail. 308 

FINDINGS. 

repugnancy in — 

See Dacoity . 1. L. R. 41 Calc. 350 

FIRE. 

warning of — 

See Insurance . I. L. R. 41 Calc. 581 


FISHERY. 

Fishery rights — Jallar 

— Navigable rivei — New Channel — Bight to follow 
river. A jalhar, or exclusive right of fishery, 
granted by the Government in a tidal navigable 
nver in Bengal, extends to all tidal navigable 
waters formed by the river, whether by a gzadual 
change of course or by a sudden irruption,, 
provided those waters are part of the river system 
withjn the upstream and downstream hunts of the 
grant. The rule m the Umted Kmgdom which 
connects the subject’s rights to an exclusive fishery 
in tidal navigable waters with the limits of the 
Croira’s ownership, is the result of historical and 
geographical conditions which are not apphcable 
in Bengal Srinath Roy v Dinabandhu Sen 
(1914) . . . . L. R. 41 I. A. 221 

18 C. W. N. 1217 

FISHERY RIGHTS. 

See Fishery . L. R. 41 I, A. 221 
FITNESS. 

See Surety . I. L. R. 41 Calc. 764 
FIXED DEPOSIT. 

See Charge . I. L. R. 86 All. 507 
FIXTURES. 

English Law of — 

See Land Revenue Code (Bom. Act V 
OF 1879), s. 83. 

I. L. R. 38 Bom, 716 

FORECLOSURE. 

. See Appeal . I. L. R. 41 Calc. 418- 
See Mortgage by” Conditional Sale. 

I. L. R. 36 Ail. 327 

suit for — 

See Co-URT Fees Act (VII of 1870), s. 

7 (ix), SoH I, Art. (1). 

I. L. R. 36 AH. 40^ 

FOREIGN COURT. 

jurisdiction of — 

See Foreign Judgment. 

I. L. R. 37 Mad, 163 

FOREIGN JUDGMENT. 

Foreign Judgment, suii 

on — JwisdicHon of Foreign Couit — submission to, 
hy defendants, when defendant carrying mi busi- 
ness in foreign territoiy though agent — No residence 
thereby — Service of notice of suit on agent, insufficient 
as against principals outside jwisdiction — Service 
on principals out of jurisdiction Submission to the 
jurisdiction of a foreign forum is largely a question 
of fact in each case or a mixed question of lav; and 
fact. Where defendants submitted to the juris- 
diction of foreign Courts by giving a power of 
attorney as abovementioned to an agent and a 
decision is passed against them after service of sum- 
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inons of the suit on them while they were out of 
jurisdiction, by order of Court, the defendants 
are pnmd Jacit bound by the judgment , and where 
no other defence is raised but that of iion-submis- 
sion and non-service of notice both of wluch were 
found against, a decree against the defendants 
in accordance with the foieign judgment must 
necessarily follow. Persons who carry on business 
in a foreign country through an agent submit to 
the junschction of the Couits of that country by 
giving that agent a power- of- attorney containmg 
veiy wide poweis including right to institute or 
■defend any suits that might be brought against 
them touching any matters connected with their 
business or otherwise A power- of -attorney of this i 
character which presumably is brought to the notice 
-of persons deahng with the firm is evidence that the 
pimcipals adpoted the Court of the place wherein 
the busmess is earned on, as the forum hefoie which 
their claims weie to he brought Banl of Ausira- 
lasia V. Hmding, 19 L J G P. 345^ and In re 
Pmnault Foust Act, 9 C. JB Rep. 643 at p 661 and 
Ba7ik of Aiisii alasia v Nias, 20 L. J Q B 284, 
followed Obiter A decree obtained in a foreign 
country against a firm after serving the agent of 
the firm with notice of the suit while the principals 
of the firm, who were defendants in the case, were 
out of its jurisdiction cannot be enforced as a 
personal decree against them in other Courts 
Sahib Thambi v. Hamid, 22 Mad. L. J. 109, 
followed. Service of suit on an agent of a partner- 
ship whose members reside out of jurisdiction, 
does not create junsdiction on the ground of resi- 
dence Nalla Kaiuppa Settiai v Mahomed Ibu- 
ram S^hib, I L R 20 Mad. 112, distinguished. 
Fnzal Slum Khan v Qafer Khan, I L R. 15 Mad 
82, Girdhcn Damodhai v Kassigai Hiiagar, I. L R. 
17 Bom. 662, Annamalai CheitiY. Minugasa Chetti, 

I L R. 26 Mad. 644, Gopm v. Adamson, 9 Ex 
345, Russell v. Gamhefoit, 23 Q. B. I) 526, 
Rousillon V. Rousillon, 14 Gh. D. 351, Schihsly v. 
Westenholz, 6 Q* B. 155, and Emanuel v. Symon, 
il908} 1 K. B. 302, referred to Eajviai7athan 
OKBTT iAit V Kalimuthu Pillai (1914) 

I. L. R, 3^ Mad. 163 

FORFEITURE. 

P?ess Act (/ of 1910), 

ss 4, 12, 17, 19, 22 — Scope of s 4 — “ Stating the 
grounds of its opinion — Mandatory ncUuie of 
diiection in s. 12 — Notification — Giownds — Onus of 
proof — Limited Jurisdiction of High Oouit — Fre- 
cutbue and Judicial functions contrasted — Intention — 
Penal Code {Act XLV of 1860), s. 153A On an 
application under the Indian Press Act, 1910, to 
set aside the ordei of forfeiture of a pamphlet made 
bv the Local Government : Held, that the onus 
was cast on the petitioner to establish that it was 
impossible for the pamphlet to come within the 
terms of s 4 of the Act and that the functions of the 
High Couit weie limited imder ss. 17 and 19 to 
eonsidenng whether the petitioner had discharged 
that onus : the High Couit had no jurisdiction to 
pronounce on the wisdom or unwisdom of the 
•order of forfeiture. The direction' s. 12 of the 


f FORFEITURE — concld. 

Act (“ stating the grounds of its opimon ”) was 
mandatory, and it was not a comphance with the 
direction merely to cite the words of the section 
invoked without setting out facts on which the 
opimon was based, but the High Court w^as debarred 
by s. 22 from questioning the legality of the for- 
feiture on that ground. In an enquiry under this 
Act, the question of the mtention of the writer or 
pubhsher is not directly material. Pei Stephen, J. 
— The omission of the Local Government to comply 
with the mandatoiy diioction contained in s 12, 
did not oust the jurisdiction of the High Court to 
revise the order of forfeiture on its merits In ?e 
Mahomed Ali (1913). I. L. R. 41 Calc. 466 

FORFEITURE OF PROPERTY. 

See Penal Code (Act XLV of 1860), 

s 62 . . . 1 . L. R. 36 AU. 395 

FORMER RECEIVER. 

suit against — 

See Receiver . I. L. R. 41 Calc. 92 

FRAUD. 

See Minor . . I. L. R. 37 Mad. 535 

See Mortgage . I. L. R. 38 Bom. 10 

upon creditor — 

See Mortgage . 1. L. R. 38 Bom. 10 

— suit to set aside decree on the 

ground of — 

See Civil Procedure Code (1908), s. 

20 (c) . . I. L. R. 86 AU. 563 

Eeoee, when can be 

set aside foi fiaud — Onus of pioof — Res judicata 
— Evidence Act {I of 1872) s 41. It is beyond 

question that the jurisdiction to impugn a 
previous decree for fraud exists But it is a juris- 
diction to be exercised with care and reserve, for 
it would be highly detrimental to encourage the idea 
in litigants that the final judgment in a suit is to he 
merely a prelude to further litigation. The fraud 
used in obtaming a decree being the principal point 
m issue, it is necessaiy to establish it by proof before 
the propriety of the prior decree can be inves- 
tigated One who seeks to impugn a decree passed 
after contest takes on Inmself a heavy burden, and 
it IS not satisfied by merely inducing the Court to 
come to the conclusion that the appreciation of the 
evidence and the ultimate decision in the former 
suit was erroneous Xor can a prior judgment be 
upset on a mere general allegation of fraud or 
coUusicn , it must be giiowm how, when, where and 
m what way the fraud was committed. The fraud 
must be actual, positive fraud,— a meditated and 
intentional contrivance to keep the parties and 
the Court in ignorance of the real facts of the case 
and obtaming that decree by that contrivance. 
Shedden v. Patiich et Al, 1 Macq. 535, Ochsenbein 
V. Papdiei , L. R. 8 Gh, App. 695, and The Duchess 
of Kingston's Case, 2 Sm L. G. 11th Ed. 731, fol- 
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FRAUD — concld, 

lowed. The character of fiaud 'vitiating a decree 
would vary with the circumstances of each class 
of decree. Nanda .Ktjmab Howladar v. Ram 
J iBAR- Howladar (1914). I. L. R. 41 Calc. 990 

FRIVOLOUS OR VEXATIOUS COMPLAINT. 

See Criminal Procedure Code, ss 

107, 250 . . I. L. R. 86 All. 382 

FUGITIVE OFFENDER. 

See Extradition 

I. L. R. 41 Calc. 400 


G 

GARNISHEE. 

See Civil Procedure Code (1882), ss. 
268, 278, 283. 

I. L. R. 38 Bom. 631 

See Execution of Decree 

1. L. R. 38 Bom. 631 


GHATWALI TENURES. 

1 . — Smi fm posses- 

sion — Gou'it-fee — Cowt-Fees Act (VII of 1870) s. 7, 
cl. v.f siib. els. (a), (c), (d). Where a smt had been 
brought for recovery of possession of the Ghatwali 
lands of Rohim and Court-fees had been paid under 
sub-cl. (a) of cl. V. of s. 7 of the Court-Pees Act on 
ten times the revenue alleged to be payable, and 
the Court below held that sub-cl. (c) was apphcable 
and the value of the subject-matter should be 
deemed to be fifteen times the net profits ; Held, 
that the Ghatwali lands foimed part of the estate of 
the zemindar of Birbhum and the contention that 
sub-cl. (c) was apphcable could not be supported. 
Kustura Kuman v. Manohar Deo, (1864) W. B. 
39, Baja Ldanand v. The Government of Bengal, 
6 Moo. I. A. 101, Moonranjan v. Baja Lilanund, 
3 W. B. 84, Baja Leelammd v. Monoranjan, 
3 W. B. 101, Lilanand Singh v. Mimor imjan, 13 
B. L. B. 124, Lilanund v. Ilunranjan, I. L. B, 
3 Calc. 251, referred to Held, also, that sub-clause 
(d) was applicable, as the land m suit formed pait 
of an estate pajing revenue to Government but 
did not constitute a definite share of such estate, 
nor was it separately assessed with revenue. 
Conseq.uently, the value of the subject-matter 
must be deemed to be the market value of the 
land. Chandra Naeayan Singh v. Asutosh 
De (1914) . . . I. L. E. 41 Calc. 812 

2. — Suit for resump- 

tion of land hy proprietor — Jaigir, two hinds of — 
Not necessarily conditional and inalienable — Tenure 
created hy document, evidence necessary to prove 
incidents of — Fact of descent of land from father to 
son for a long Ume, inference to he drawn from — 
Facts necessary to he proved even if grant originally 
made subject to performance of service — Limitation-— 
Fact of service being incapable of being enforced, 
effect of, on service tenure. The plaintiff brought 
a suit for the possession of two mouzahs within his 


GHATWALI TmUWm~~condd 

zemindan against the defendants who were m 
possession, having acquired them by a serievS of 
purchases from the persons who previously held 
them under the plaintiff. The plaintiff’s case was 
that the mouzahs in question were a ^argir condi- 
tional on the performance of Ghatwali services and 
as such weie inahenable and the origmal holders 
j having alienated them the plaintiff was entitled 
to resume possession : Held, on the evidence, 
j that the plaintiff had failed to prove that the land 
I was held on a service tenure, whether Ghatwali 
j or otherwise. That a jaigir is not necessarily con- 
ditional; it may be imconditional and the mere 
' fact that a tenure is described as a jaigir by no 
' means conclusive and its mcidents must be deter- 
) mined from other circumstances That wheie 
I the tenure in question was created by a document, 

, the terms on which the land is held, its ahenabihty 
I and its habihty to forfeiture must depend on the 
! terms of the particular grant and not on the terms 
1 of grants that may have been maae to others, 
j Per Mookerjee, J. — ^Assuming that the evidence 
< of terms of grants to other persons was admissible, 

: their probative force m this case was valueless. 

' If xt is proved by long uninteirupted usage that 
, the lands have passed from father to son for tw'o 
or three generations without objection, the infei- 
i . ence w^ould be that the grant was a grant of inherit- 
ance because the fact of descent from father to 
' son is the strongest possible evidence of hereditary 
I character. Assuming it to he established that 
I performance of service was annexed to the grant, 

, the plaintiff would have to prove whether the grant 
was a mere grant in heu of wages or was a grant 
subject to a buiden of service; and if the grant 
was made as a reward for past service the plaintiff 
w^ould have to prove that merely because perform- 
ance of service was annexed to the grant, non- 
performance thereof entitles him to treat the tenure 
I as forfeited. Further, assuming that performance 
I of service could be claimed and had been improper- 
I ly refused, the plaintiff would have to establish 
I that the tenure which was held partly at least one 
condition of payment of rent in cash w'as hable 
to forfeiture for mere refusal of performance of 
service, although the cash rent was being paid. 
That the Ghatwali service if ever rendered having 
terminated m 1886 and the suit having been brought 
in 1905, any possible claim of the plaintiff to enforce 
performance of the service or to recover possession 
on the ground of forfeiture by reason of non-per- 
formanco of service was barred by limitation. 
That on principle it may well be maintained 
that where service can no longer be enforced and 
the tenure consequently ceases to be a service 
tenure, the land can be ahenated. Bhagwat* 
Bahsh Ray v Shed Prosad Sahu (1913) 

18 C. W. N. 297 


GIFT. 

See Gift to a Class. 

I. L. R. 41 Calc. 1007 

See Mahomed AN Law — Gilt. 
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«IFT TO A CLASS. 

,^ce Hestdit Law — Will. 

I. L. S. 41 Calc. 1007 


GOOD FAITH. 

presumption o£ — 

See Dejamatios'. 

I. L. R. 41 Calc. 514 

CfOVERNBIENT REVENUE. 

See Babitana Grant. 

18 C. W. N. 42, 129 

GOVERNMENT SERVANT. 

Acquitted at Cnminal 

trial dismissed without o'p'portunity to defend him- 
self — KotiflcaUon of dismissal in gazette — Suit 
fo} declaration that dismissal without good grounds 
and in contravention of Government rule'i and that 
notification illegal, if lies — Suit against Grown by 
dismissed servants for wrongful dismissal or libel, 
if lies — Specific Belief Act {I of 1877), s. 42 Where 
plaintiff who held a ministerial post in the Burdwan 
Collectorate, having been tried under ss. 116, 161, 
and 466 of the Penal Code and acquitted, was dis- 
missed by the Collector who based his conclusion 
not only on the materials on the lecord of the cri- 
minal trial but also on matters outside the record, 
and this was followed by a notification in the CaU 
cutta Gazette to the effect that “ i?. H. having 
been dismissed b.‘om Government service is de- 
barred from re-employment in any capacity under 
Government . ” Held, that since a servant of the 
Grown is liable to dismissal without cause assigned, 
the plaintiff was not entitled to sue in a Civil Court 
for a declaration that there were no good grounds 
for dismissing him. v. Secretary of State, 

1. L. JR, S3 Calc, 669, King v. Secretary of State, 
IS C. L, J, 357 : s c. 15 C, W. N. 486n, Gursetp v. 
Secretary of State, I L, JR, 27 Bom, 189, rehed on. 
That he was not entitled to a declaration that his 
dismissal was in contravention of the rules framed 
by Government, because such a relief does not 
•come within the ^cope of s. 42 of the Specific Relief 
Act, any claim for consequential rehef in respect 
thereof agamst Government not being maintain- 
able. JDeokali Koer v. Kedar Nath, I L, R 39 
Calc. 704 ' s, c. 16 C, W. JN, 838, relied on. That 
as the Crown could not be sued for libel, the plaint- 
iff was not entitled to a declaration that his dis- 
missal should not have been notified, assuming that 
the notification affected Ms reputation. That 
Government is within its rights in notifying the 
dismissal of a servant and forbidding Ms re-employ- 
ment. Per Mookbrjee, J, — ^Under Government 
rules, plaintiff was entitled to be heard in defence 
before Ms dismissal. Ram Das Hazra?? Secre- 
tary OF vStatb for India (1912) 

18 C. W, N. 106 

•GOVERNOR-GENERAL IN COUNCIL. 

f power of, to mahe Regulations — 

See Election . I. L. R. 41 Calc. 384 


GOVERNOR-GENERAL IN COUNCIL— co^cM. 


sanction by — 


See University LECTUREsniP. 

I. L. R. 41 Calc. 518 


GRANT. 


doctrine of — 

See Lease . . I. L. R. 36 All. 387 

GRANT OF LAND. 

Grant of land, proof 

of — Title-deeds, what are — Original grant not forth- 
coming — Subsequent conveyances through which title 
derived, if title-deeds — Court lef using to consider 
them as title-deeds and basing decision on conduct of 
parties — JErior vitiating 'judgment— Real question 
not considered — Drainage-channel, dispute between 
JMunicipality and private owner as to tiile to — 
Boundaries in title-deeds, if may be ignored and title 
declared up to centie line of channel— Court, if may 
vaiy boundaiies in^title-deeds Plaintiffs who sued 
for recovery of possession of a strip of land lying 
between their premises and a pubhc road, incMdmg 
a hhal oi nulla which lay between the said piemises 
and the road, proved a clear title for over 50 years 
by a succession of duly registered conveyances, 
mortgages, reconveyances and other title-deeds 
and also proved that during that period they had 
leased portions of the land by leases that themselves 
were registered. The Judge at the trial accordingly 
found in the plaintiff’s favour, dispossession having 
taken place within 12 years of the suit. On appeal, 
the High Court reversed that decision observing 
that the original grant of the land made by Govern- 
ment about the year 1830 to one Smith to whom 
plaintiff traced their title, was not forthcoming, 
and that though in the later conveyances referred 
to above, the khal appeared to have been^treated as 
a part of the subject of the grant, it was unlikely 
that Government would include it in their grant 
without securing the continued maintenance 
m the pubhc interest of a water channel which 
existed from time out of memory and played a 
conspicuous part in the drainage system of the local 
Municipality ; and that in the absence of the ori- 
ginal grant none of the other documents referred 
to in the case could be regarded as “ being in any 
sense title-deeds,” they being “ obviously insuffi- 
cient to create title ” and being “ at most mere 
assertions of title made from time to time by the 
predecessors-in-interest of the plaintiffs ” In 
this view, it tieated the case as though it was one 
m which the Court had nothing relevant before it 
but the conduct of the parties to decide whether 
the plaintiffs or the defendant Municipahty were 
entitled to the land • Held, affirming the trial 
Judge, that it was scarcely possible to conceive of 
a clearer title by deeds than that which was proved 
by the plaintiffs, and the High Couit was wrong in 
saying that the plaintiffs had no title-deeds — in 
consequence of which erior it never considered the 
real question in the case. That having regard- to 
the boundary consistently found in the deeds, 
which was stated to he the public road, it was 
impossible to hold that the title of the plaintiffs 
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GRANT OF LAND— C(mcZc2. 

went up only to the centre line of the hhal and thus 
make the deeds convey lands marked out by differ- 
ent metes and bounds from that which theie 
appeared. John King &• Co. v Howbah Mtjni- 
C5p[pALiTY (1914) . . . 18 C. W. N. 898 

GRIEVOUS HURT. 

See Rioting . L L. R. 41 Calc. 43 

GROUNDS. 

See Eokfeituee. 

I. L. R. 41 Calc. 466 

GUARDIAN. 

See Mahomed AN Law — Gxjabdian. 

appointment of — 

See Minor . . L. R. 41 I. A. 314 

powers of — 

See Mahomedan Law — Minor. 

I. L. R. S’? Mad. 614 

GUARDIAN AD LITEM. 

See Minor . I. L. R. 37 Mad. 536 

GUARDIAN AND MINOR. 

See Guardian and Wards Act (VIII 
of 1890), Ch. II. 

I. L. R. 36 AU. 282 

See Mahomedan Law — Guaed^an. 

I. L. R. 36 An. 280 

See Mahomedan Law — Minor. 

I. L. R. 36 All. 466 

GUARDIANS AND WARDS ACT (Vm OF 
1890). 

■ ■ — ss. 7 (2), 29 and Z^Guardian ap- 

pointed by Court incumbrance of minor’s property 
by natuml guardian while Court guaidian in exist- 
^^ice — Encumbrance void — Void deed no considera- 
tion foj fresh contract on attaining maprity. The 
appointment of a guardian under the Guard- 
ians and Wards Act (VIII of 1890) has the eSect 
of extinguishing the rights of the minor’s natural 
guardian to deal with the minor’s property. Where 
the natural guardian with lights thus extinguished 
but purporting to act as a de facto guardian encum- 
bered the minor’s property with his consent : Held, 
that the encumbrances were null and void An 
encumbrance thus created without authority 
cannot be ratified by the minor on attaining 
maiority. There can be no ratification of a trans- 
action which is void owing to the proi^sor pos- 
sessing no contractual capacity at the time. Nor 
can a void deed form a good consideration for a 
fresh contract made by the mmor on attaining 
maiority. Arumugum Chetti v Duraisinga 
Tevar (1914) . . . I. L. R. 37 Mad. 38 

ss. 8, 11, 21 — Application, by lelatwe 

or friend of minor — Notifying such application, object 
of — Step-mother, if disqualified fi om being guardian 
of person of step-son, ivheie parties governed by Mi- 


GUARDIANS AND WARDS ACT {VHIOF 1890) 

— contd. 

SS, 8, 11, contd 

takshara school of Hindu law — Piudanashin lady, 
if may be appointed guardian of perwn and property 
of infant — Mmoi step-mothei, if competent to act 
as guardian of infant adopted son — Considerations 
which should guide Couits in appointing guaidian-— 
Appointment of sti anger as guardian of person. 
One Dayanidhi died leaving a widow S, a daughter 
and an mfant son whom he had adopted during 
the life-time of his first wife before mai-rying S. 
The widow apphed to be appointed guardian of 
the person and property of the mfant : the appli- 
cation was opposed by the relations of her hus- 
band. The objection was that the widow was 
herself a minor and was not competent as a purda- 
nashin lady to take effective charge of the person 
and property of the infant, and that the apphcation 
in substance was not made bond fide in the best 
interests of the minor concerned One of the 
objectors proposed that G, a pleader, who was 
related both to the widow and to the mfant, should 
he appointed guardian and the Collector also acting 
under s. 8 of the Guardians and Wards Act inti- 
mated to the District Judge that a guardian should 
he appointed, and that the other objector was the 
most suitable person available for appointment 
as guardian. The District Judge appointed Q 
guardian of the person and property of the infant : 
Held, that the petition of objection suggesting 
the appointment of G as guardian was in substance 
an application by a relative or friend of the minor 
for the appointment of a guai dian within the mean* 
ing of s. 8, cl. (6) of the Act, and that the fact that 
this apphcation was not notified in accordance with 
s. 11 did not constitute a fatal defect inasmuch 
as the object of s. 11 is to bring the application to 
the notice of persons interested m opposing it, and 
in the present case all the persons interested in the 
matter of the appointment of a suitable guardian 
for the mmor were present before the Court. 
That under the Mitakshara school of Hindu law 
the step-mother is not the heir of her step-son 
and she cannot be deemed disquahfied from being 
appomted guardian of the step-son on that ground. 
That it cannot be laid down as an inflexible rule 
of law that a purdanashin lady should not be 
appointed guardian of the person and property of 
her iiffant son, but in the circumstances of the pie- 
sent case the widow could not be appointed guardian 
of the property of the infant with any prospect 
of advantage to the infant That s 21 of the Act 
clearly refers to the guardian of the person of an 
infant and there is much force in the contention 
that the section is wide enough to cover the ca?e 
of an adopted son and the step-mother, even if a 
minor, is competent to act as guardian of the person 
of the infant adopted son. ^ That in the matter 
of choosing a guardian of an infant, the Court must 
be guided entirely by the interests of the ward and 
in the circumstances of the present case the step- 
mother should be appomted guardian of the person 
of the infant, such appointment being for tbe 
benefit of the infant. The effect of the appoint- 
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GBAEDIANS AND WAEDS ACT (Vm OF 1890) 

— contd 

ss. 8, 11/21— 

ment of a stranger as the guardian of the person 
of a minor considered Stji^bakmani Dei v. 
Gokulanaitd Chowdhtjey (1912) 

18 C. W. N. 160 

ss. 9, 89— 

8ec ]\1ahomedak Law — Guard jaw 

I. L. R. 36 AIL 280 

ss. 9, 10, 52— 

See Minor . . L. R. 41 I. A. 314 

^ S. 17 — hi^fant son of 'pre-de- 

teased' s ontcasted son 7esidi7ig with motJiei i7i the 
family of mother s sister — Mother appointing liei 
'sister guardian by will — Grandfaihei nominating 
a nephew as guardian, hut lattei unwilling to admit 
him in family ciicle — Infant's pieference fm aunt — 
Court's discretion in appointing guardian — Welfare 
of mincn, chief considei ation — Home influence, 

value of — Purdanasliin lady, if unfit to be guardian 
oj infant of 15 years. 1, who had been outcasted, 
died in April 1899, leavmg an infant son who in 
1914 Was about 15 years old, a widow who died in 
1913 and his father B who was appointed guardian 
of the person and property of the infant, in July 
1899. B, being unable owing to caste difficulties 
to keep the infant m his custody acquiesced in 
the appointment, in December 1905, of the infant’s 
mother as guardian of his person, he himself con- 
tinuing to be the guardian of the infant’s property. 
The infant and his mother took up residence with 
the latter’s sister F, and before her death she made 
a will clearly expressing therem her wish that her 
sister F should after her death be the infant’s 
guardian. On her death B applied for the appoint- 
ment of a nephew of his as the guardian of the per- 
son of the infant, and F also made a similar 
application. The uncle and not the aunt was 
appointed by the District Court. On appeal the 
High Court ascertained on enquiry from B as well 
as his nominee that neither of them was willing 
to take the mfant into his family circle, and their 
idea wus to place him in charge of a tutor. The 
infant himself on being examined hy the High 
Court expressed his preference for the aunt. It 
was found by the District Judge that the educa- 
tion of the infant in her aunt’s house had beer satis- 
factory = Held, that it was desirable for the w^elfare 
of the minoi that the aur t and not the uncle should 
be appointed guardian of the infant’s peison, and 
that her bemg a purdanashm lady did not make her 
unfit to he so appointed as it was undesnable that 
the infant should at Ms age he removed from the 
influences of home hfe. But it was ordered and 
the aunt gave assurance that the grandfather 
and the uncle should have free access to the infant. 
The primary point for consideration in such a case 
is what in the circumstances of the case is for the 
welfare of the infant In appomtmg a guardian 
the Court will pay great attention to the wishes 
of the father or mother of the infant unless such a 
course would be disadvantageous to the infant and 


GUARDIANS AND WARDS ACT (Vm OF 1890) 

— concld. 

S. VS~eondd. 

regard is always paid to the wishes of the minor 
if he be of years of discretion Eulkumaebe 
Bibee v. Bitdh Singh Dhudhueia (1914) 

18 C. W. N. 1198 

Ch. 11. Appointment of guardian 

— Procedure — Evidence — Admissibility of ganungo's 
leport as to fit ness of applicant. Three persons 
apphed to the District Judge to be appomted 
guardian of the person and property of a 
mmor. The District Judge asked the Collector 
to say which one of the three persons was the 
fittest to be appointed guardian. A report 
was called for by the Collector from the girdawar 
qanungo, who reported in favour of the respondent. 
The District Judge, theieupon, appomted him as 
guardian of the person and property of the minor. 
Held, that the report of the qanungo could not be 
treated m law as evidence, and it was the duty of 
the District Judge to have called upon the diflerent 
claimants to give evidence and decide on that 
evidence. SuBma Singh v. Eaghunandan 
Singh (1914) . . . I. L. R. 36 AU. 282 

GUJARAT TALUKDARS ACT (BOM. VI OF 
1888, AS AMENDED BY ACT D OF 1905). 

ss. 29, 29B (I), (2), {S) and %m—Suit 

upon a mortgage — Taluhdaii Settlement Officer — 
Guaidian of the minor defendants — Proceedings up 
to second appeal — Intermediate notification by the 
said officer calling upon claimants to submit their 
claims within six months — Plaintiff's non-compliance 
with the notification — Plaintiff's application to the 
said officer foi' a certificate to execute the decree — 
Befusal of the application — Inability to comply 
with the notice — The word “ inability ” not confined 
to physical inability of the claimant. In 1904, the 
plamtifl sued the defendants, who were minors 
represented by the Talukdari Settlement Officer 
as their guardian, for a decree upon a mortgage. 
The first Court held the mortgage to he invalid 
under the provisions of the Gujarat Talukdars 
Act ‘(Bom. Act VI of 1888) and granted to the 
plaintiff a personal decree. On the 27th September 
^ 1905, the plamtiff appealed to the District Court 
"against the said decree and a notice of the appeal 
w^as issued to the Talukdari Settlement Ofi&cer. 
On the 21st November following, the Talukdari 
Settlement Officer took over the management 
of the defendant’s estate. The notice of the 
appeal was served on that officer on the 24th of the 
same month On the 28th December 1905,’ the 
Talulidari Settlement Officer issued a notification 
under s. 29B of the Gujarat Talukdars Act (Bom 
Act VI of 1888 as amended by Bom Act II of 
1905) callmg upon claimants to submit their claims 
within SIX months of the date of the notification. 
On the 14th March 1906 the District Court decided 
the plaintiff’s appeal and modified the decree of 
the fkst Court hy holding that the plaintiff had a 
vahd mortgage upon the property of the defendants 
On the 16th of the same month a copy of the appel- 
late decree was sent to the Talukdari Settlement 
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GUJARAT TALUKDARS ACT (BOM. VI OF 
1888, AS AMENDED BY ACT U OP 1905)— 

Condi. 

s. S9, 29B, 29E — concld. 

Officer on the application of his office. In July 
190o, that IS, after the expiry of the period of six 
months given under the notification of the 28th 
December 1906, the Talukdari Settlement Officer 
as representing the defendants preferred a second 
appeal to the High Court against the District Court's 
decree. The second appeal havmg failed m August 
1907, the plamtifi apphed to the Talukdari Settle- 
ment Officer for a certificate m order that he might 
proceed with the execution of the decree and he 
was informed in reply on the 12th August 1908 
that as he had not submitted his claim withm six 
months of the date of the publication of the said 
notification, his claim was deemed to have been duly 
discharged and no certificate could be granted to 
him. One month after the date of the receipt 
of the said reply, the plamtiff applied for exe- 
cution and ^ both the lower Courts dismissed 
his apphcation for execution on the ground 
that the want of a certificate under s. 29E 
of the Gujarat Talukdars Act (Bom. Act VI 
of 1888 as amended by Bom. Act II of 1905) 
was a valid bar to the execution. On second 
appeal by the plaintifi : Edd^ that the words 
* ‘ unable ” in s. 29B of the Gujarat Talukdars 
Act (Bom. Act VI of 1888 as amended by Bom. 
Act II of 1905) was not confined to physical 
inability on the part of the claimant, that the 
plaintifi was unable to put forward his real claim 
at the date of the notification and at the date of the 
notice he was unable to comply with it within the 
meaning of s. 29B (5) of the Guj'arat^ Talukdars 
Act (Bom. Act VI of 1888 as amended by Bom. 
Act II of 1905), and that the inability of the plaint- 
ifi having continued durmg the period of the six 
months from the date of the notification, the plaint- 
iff was not barred by s. 29B from prosecuting 
the proceedings in Court Maitjlal Popatlal v. 
Khodabttai Saetaistsaitg (1914) 

I. L. R. 88 Bom. 604 
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comparison of — 

See Evidence . I. L. R. 41 Calc% 545 

HEREDITARY OFFICE. 

See Limitation . L. R. 41 L A. 267 

emoluments of — 
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Oeeices Act, s. 5. 

I. L. R. 37 Mad. 548 


HERITABILITY. 
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I. L. R. 41 Calc. 1108 


HIGH COURT. 

constitution of — 

See Statute, 24 <£? 25 Vict., C, 104, 
ss. 1 AND 2 , L L. R. 36 Ail. 168 

; — powers of, to alter ac<iuittal into 

conviction in revision — 

See Ceiminal Procedxiee Code (Act V 
OF 1898), ss. 423, 439. 

I. L. R. 37 Mad. 119 


practice of — 

See Ceiminal Peocedhee Code, s. 438. 

I. L. R. 36 AH. 378 

revisional powers of — 

See Ceiminal Peocedxjee Code, ss. 145 

AND 435. . . I. L. R. 36 AH. 233 

HIGH COURT CIRCULARS, BOMBAY. 

Ch. VI, para. 2— 

See Civil Peoceditbe Code (Act V oe 
1908), ss. 115, 151. 

I. L. R. 38 Bom. 688 


HIGH COURT, JURISDICTION OF. 

♦ See Contempt oe Cohet. 

I. L, R. 41 Calc. 173 

See Ceiminal Peoceditbe Code (Act V 
OE 1898), s. 307. 

I. L. R. 37 Mad. 236 
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1. L. R. 41 Calc. 466 
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See Review . I. L. R. 41 Calc. 809 
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I. L. R. 41 Calc. 876 
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I. L. R. 41 Calc. 173 

aiGH COURT RULES (CIVIL), 1911. 

Ch. IV, rules 5 and 8— 

See Execution oe Decbee 
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IIGH COURTS ACT, 1861 (24 & 25 Vict.. c. 

■ 104). 

- ss. 1. 8, 9, 15 — 

See Contempt of Coubt. 

I. L. R. 41 Calc. 173 

s. 9— 

See Divobge Act (IV oe 1869), ss. 2, 4, 

7 AND 45. . L L. R. 38 Boxn. 125 
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HIGH COURTS ACT, 1861 (24 & 25 Viet., c. ! 
104) — concld. 

s. 13 — 

See Appeal . I. L. R. 41 Calc. 323 

s. 15 — 

See Jtjbispiction. 

^ I. L. R. 41 Calc. 632, 915 

HINDU JOINT FAMILY. 

See Hindu Law--Joint Family. 

See Hindu Law— Partition. 

L. R. 41 I. A. 247 

HINDU LAW. 


Adoption . 


Col. 

195. 

Alienation . 
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Endowment 
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Impartible Estate 
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Joint Family 
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Maintenance 


202. 

Manager 


203. 

Partition . 


203. 

Shebait 


203. 

Stridhan 


204. 

Succession . 


205. 

Widow 


208. 

Will ^ 


210 

Woman’s Estate 


212. 

See Civil Procedure Code (1908), 0. II, 

R. 5. 

. I. L. R. 

38 Bom. 120 

See Khojas 

. I. L. R. 

38 Bom. 449 

See Mortgage 

. I. L. R. 

41 Calc. 727 

See Specieic 

Reliee Act 

(I OE 1877), 

s 15 

. 1. L. R. 37 Mad. 387 


See Teansper op Property Act (IV op 
1882), s. 99 . L L. R. 36 All. 518 


rules of, when binding on Courts — 

See Hindu Law — Maintenance 

1. L. R. 37 Mad. 396 

HINDU LAW— ADOPTION. 

1. Adoption made 

by wtdotv of pie-deceased son — Contemporaneous 
consent of her mother-in-law in whom estate vested 
as heir Undei Hindu Law, the widow of a 
predeceased son can make a valid adoption with 
the contemporaneous consent of her mother-in-law 
in whom the estate of the last full owner is vested 
as AU heir. Payapa v Appanna, J. L. B. 23 Bom. 
327, followed. Sidappa v. Ninoangavda (1914:) 

I. L. R. 38 Bom. 724 


HINDU LAW— ADOPTION— cowic?. 

2, Adoption — Orphan- 

adoption — Estoppel — Presumption in favour of 
adoption, when arisen — Practice — Conversion of 
suit in e'jectment into one for partition. Only the 
parents of a child can give him in adoption^ and 
therefore an orphan cannot be validly given in 
adoption either hy himself or by any one else, 
Subbaluvammal v. Ammakutti Ammal, 2 Mad. 
H. C. 129, Balvantrav Bhaskar v. Bayabhai et al, 
6 Bom H C. 83, and Bashetidppa v. Shivlingdppa, 
10 Bom. H C. 268, apphed. An invalid adoption 
does not per se destroy the adoptee’s rights in the 
natural family Bhavani Shankara Pandit v. 
Ambabay Ammal, 1 Mad. H. C. 363, and Laksh- 
mappa v Rdmdvd, 12 Bom H. C 364, 397, followed. 
No estoppel arises in such a case unless in conse- 
quence of the adoption, the position of the party 
setting np the estoppel is changed to his disadvan- 
tage, so as to render it inequitaWe that the adoptee 
should be restored to his place in his natural 
family. Gopalayyan v. Raghupatiayyan, 7 Mad. 
H. C 250, and Parvatibayamma v Ramaknshna 
Row, I. L. R. 18 Mad. 145, followed. No pre- 
sumption in favour of an adoption arises in the 
absence of evidence of the giving or acceptance or 
of circumstances by which such a presumption can 
be supported, though the adoption may have 
taken place long before, and been acquiesced in by 
all concerned Anandidv Shivaji et al v Oanesh 
E Bokil, 7 Bom H C. R , App xxxiii at p xxxiv, 
distinguished A suit in ejectment cannot be con- 
verted into a suit for partition Vaitthlingam v. 
Natesa (1914). . . I. L. R. 37 Mad. 529 

HINDU LAW— ALIENATION. 

iSee Hindu Law — Widow. 

1 . Alienation by 

ividow—Anangement come to by the ividow with 
consent of then leversioneis — Alienation beyond life 
of loidow — Acquiescence in amingement by peisons 
afteiwaids suing to set it as^de — I'jrna, beneficial 
to estate The question in tins case was as to the 
validity of an ifaia for 60 years dated 7th Septem- 
ber 1863, which had been executed by a Hindu 
1 widow, a pal dana shin lady aged 42, with the con 
i sent of the then reversioners, and which was 
i of an arrangement of settlement in which all the 
I branches of her husband's family shared In a 
I suit brought after the* death of the widow by the 
I reversionaiy heirs of her husband to set aside the 
ifaia on the ground that it was an unaiithoir/.ed 
interference by the widow with the reveisionary 
interest which she had no power to make : Held 
(affirming the decision of the High Court), that 
under the circumstances the arrangement was 
one dictated by the necessities of the case, and the 
choice of the term of 60 years was for the benefit 
of the estate. In accordance with the practice 
of the B oardTheir lordships attached great weight 
to the sanction by expectant reversioners of an 
alienation of property by a Hindu woman as 
a:ffording evidence that the alienation was made 
under circumstances which rendered it lawful and 
vahd. In this case, from 1882 to 1893 when the 
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widow died, the persons who now sought to set the 
I'jara aside acquiesced in and took the benefit 
of the arrangement which it might therefore be 
inferred from their conduct had in their opinion 
been made in good faith and under such circum- 
stances of necessity as would give it vahdity accord- 
ing to Hindu law ; and the conduct of the appel- 
lants themselves during those years afforded 
evidence on which the respondents were entitled 
to rely. Buoy Gopal Mtjkebji Girikdea 
Nath Mukebji (1914) . I. L. R. 41 Calc. 793 

2. — — - Alienation by 

Hindu widow — Burden of proof — Evidence of legal 
necessity in mortgages or sale-deeds The onus of 
supporting a sale from a Hmdu widow is on a pur- 
chaser Recitals in mortgages or deeds of sale 
with regard to the existence of legal necessity for 
an alienation by a Hindu widow are not of them- 
selves evidence of such necessity without substan- 
tiation by evidence aliunde. Bru Dal v. Inda 
Kttnwar (1914) . . I. L. R. 36 All. 187 

HINDU LAW— DEBT. 

, Debt — Pious obligation 

— Decree debt incurred by father as deva'ifanam 
committee member — ‘ Avyavaharika,^ meaning of. 
The liabihty of a Hindu father, who as a member of a 
devastanam committee unauthorisedly spends the 
devastanam funds for expenses of a litigation, 
and IS afterwards directed by the Court to pay 
the costs out of his own private funds, constitutes, 
a debt which his sons and grandsons are under a 
pious obligation to discharge The expiession 
^ Avyavahanka ' debt means a debt which is not 
supportable as valid by legal arguments, and on 
which no right could be established by the creditor 
in a Court of Justice Duibai Khachai v. Khackar 
Hatsur, I. L. B. S2 Bom. SiS, dissented from. 
Chal'ouii Mahton v Oanga Par shad, 15 C L. J. 
22$, followed Naiasayyan v, Ponnusami, I L R 
16 2Iad. 99, and Khalilul Rahman y Gobind Pei ^ 
shad, 1. L R. 20 Calc 828, referred to. Ramaiengar 
V. Secietaiy of State, 20 Alad L J 89, distinguished. 
Vezstugopala Naidtj V Ramanadhan Chetty 
(1914) , . I. L. R. 37 Mad. 458 

HINDU LAW— ENDOWMENT. 

— . Endowment for 100 ) ship 

of an ^niage — Best) notion of image, how it affects 
endoivment An endowment of land, the income 
of which IS meant to be apphed foi the pui poses 
of the service of an image of Shiva, is not affected 
by the ^ destruction or mutilation of the image 
The religious purpose survives the destruction or 
mutilation A new image may be established and 
consecrated in order that it may be worshipped 
as intended by the original founder. Puma CTmn- 
dr a By sack v. Oopal Lai Sett, 8 G. L. J, 369, and 
Bhupati Nath Smntitirtha v. Ram Lai Maiira, 
I L. R. 87 Calc, 128, referred to. A tenure dedi- 
cated to the service of an image of an idol comes to 
an end if the person entrusted with the worship 
repudiates his obhgation in that behalf. Huno- 
gobmd Raha v. Ramratno Ley, I. L. B. 4 Calc. 67, 


HINDU LAW— ENDOWMENT— concZf^. 

and Ansar Ah Jemadar v. Grey, 2 C. L. J, 403, 
followed m principle. Bijoyhchahd Mahatab 

V Kalipada Chatterjeb (1913) 

L L. R. 41 Calc. 57 

HINDU LAW— IMPARTIBLE ESTATE. 

Hindu Law — Impar* 

Me estate — Question whether an estate alleged U> he 
a raj was partible or impartible — Question of fact 
whether estate was a rnj — Concuiient decisions of 
Courts in India — Privy Council, 'practice of — 
adoption — ]oint power to two widovjs to adopt — 
Power exercised by surviving widow — Construction 
of will — No pwvision for the death of one or two 
pint donees — No power in Couit construing will 
to make by its intei pi elation any addition to testa- 
mentary dispositions. In the absence of a sanad 
under Madras Regulation XXV of 1802, the regu- 
lations of that year do not affect the title to any 
land. Collector of Trichinopoly v. Lekkamani, 
L. R. 1 I A. 282, 806, followed. The acceptance 
of a sanad m common form under Madras Regu- 
lation XXV of 1802 does not of itself, and apart 
from other circumstances, avail to alter the succes- 
sion to an hereditary estate. The V dayarpalayam 
Case, I. L. R 28 Alad 508, 615 * «?. c. L, R. 82 
I A. 261, 266, followed Unless there be an exist- * 
ing estate with other incidents which a sanad in 
common form under Madras Regulation XXV of 
1802 can operate to confirm, such sanad will confer 
on or confiirm in the grantee an estate descendible 
according to the ordinary rules of inheritance 
of the Hindu Law. Ra]a Venkata Rao y Court of 
Vhids, I L B. 2 3Iad 128 s. c , L. R. 7 I A, 
38, followed. In order to establish that any estate 
is descendible otherwise than in accordance with 
the ordinary rules of mberitance of the Hindu law, 
it must be proved either that it is from its natui© 
impartible and descendible to a single heir, or that 
it IS so impartible and descendible by virtue of a 
special family custom Baboo Ganesh Lutt Singh 

Y Zlahaiajah MoheJiui Siiigh, 6 Moo 1 A. 164, 
187, followed. The natui c of the estate, and 
existence or otherwise of a s]iecial family custom 
aie questions of fact to be detei mined on the evi- 
dence in each case, Malhlarapna v. Duiga, I L R, 
13 Mad 406 s c L. R. 11 I. A 184, followed 
In a ease m which the question was whether the 
estate of Nidadavole in tlm Kistna district of the 
Madras Presidency, which was the subject of a 
sanad in common form under Madras Regulation 
XXV of 1802, was paitible or mipartible, the 
appellant contended that the grantee had, at and 
prior to the date of the sanad, an estate of the nature 
of a laj or principahty, and therefore impartible, 
but he did not rely on any special family custom. 
Held (on the above principles), that the question 
whether the prior estate was of the nature of a raj 
or not was a question of fact to be determined on 
the evidence, and that where both Courts m India 
had copcuriently found it was not a raj but was 
partible, those findings ought not, according to the 
practice of the Board, to be disturbed unless they 
were shown to be not justified by the evidence. 

H 2 
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Allen V. Quebec Warehouse Company, L, JR 12 A. C, 
101, 104, followed. Theix Lordships, after considei- 
ing the evidence, so far from being so satisfied, were 
not prepared to say that they should not have 
come to the same conclusion on that point The 
appeal was therefoie dismLssed. A Hindu of the 
Sudi'a caste by his will made the day before his 
death in 1864, after bequeathing his estates to his 
two wido\\s gave them the following power of 
adoption, “You should adopt a boy who is oui 
sannihita (one closely related) w^henever it strikes 
that oui samastanam (family) .should continue” 
This power was not exorcised whilst both widows 
were alive, but by the survivor of the two widows 
in 1890 - Held, without deciding the question 
of the vahdity or otherwise, under the Hindu law, 
of a ]oint power of adoption (for the proper deter- 
mination of which Then Lordsliqis weie of opinion 
that the mateiials in this case weie insu&cient) 
that the will gave to the widows jointly the power 
to adopt a son should occasion aiise which m their 
opinion made it desirable to do so : but only one 
of the widows could receive the boy in adoption 
so as to step into the position of being his adoptive 
mother On a consideration of the suiroundmg 
circumstances there was nothing which required 
or justified their Lordships in interpreting the 
provisions of the will with regard to the adoption in 
any special way arising from the fact that the tes- 
tator was a Hindu ; and they must adhere to the 
plain meaning of the language used. The exercise 
of^ the power was vested in the discretion of the 
joint donees, and it was clearly the law that in 
such a case the death of one of the donees 
end to the joint power , not by virtue of any pecu- 
liar doctrine of English law, or senes of Enghsh 
decisions, but flowing from the natoe of a joint 
powder. The case was different when the powder 
vested not in speciflc persons, but in the occupants 
for the time being of a specified office, such as 
executors The words of the will, when properly 
construed, related to choice and adoption by the 
two widows acting jointly. Hence the words 
referred only to the period of time when both widows 
weie hving. To hold that one of the widows could 
adopt a son after the death of the other widow, 
w^ould be providing for a period of time which the 
testator left unprovided for, and would be making 
an addition to his testamentary dispositions which 
no Court construing a will was entitled to do 
iN'ABASiMHA V. PaETHASABATHT (1914) 

I. L. R. Mad. 199 
HINDU LAW— INHERITANCE. 

1* Bahuana and 

scUg granU^Kulachar^Ezclusion of ic'idcws^ 
Ayphcaiicn of cusiem ajiet parUUen In an im- 
partible raj, descending according to piimcgeni- 
tuie, hcihiior.a and scheg grants were by custom 
made to younger sons and to their wives respec- 
tively Ihese grants weie subject to a lulochar 
by which they enured for the benefit of the grantees 
and their hens-male in the male line, with reversion 
TO the Baj reasat The evidence established that' 
the luUichftr excluded widows from succession 


HINDU LAW— INHERITANCE— 

to properties so granted, but there was no evidence 
of the exclusion of a widow after a partition between 
members of the family jointly holding properties 
originally the subject of bahuana and sohag grants. 
Held, (i) that the custom excludmg widows apphed 
notwithstanding a partition ; (n) that the words 

auras puira poutradiB^ in sanads for bahuana 
grants must be construed as subj'ect to the custom 
excluding widows and not as general w^ords 
of inheiitance, Dmgadut Singh v. JRameshwar 
Singh, L JR S6 J. A. 176, explained. Bam Lai 
JJHoolcerp v. Secretary of State for India, L. B, 8 
7. A. 46, distinguished. Ekeadeshwar Singh 
V. Janeshwaei Bahtjasin (1914) 

L. R. 41 I. A. 275 

2. JMitakshara — Ban- 

dims — Limit of Hei liable Bandhus — Blnnna gotra 
sapindas. The w'ord “ bandhu ” has m the system 
of Mitakshara a distinct and technical meaning 
and signifies the bhinna-goiia sapindas The 
sapinda relationship, upon w^hich the heiitable 
right of collaterals is founded, ceases in the case 
of bliinna-gotra sapindas with the fifth degree from 
the common ancestor , further, in order to entitle 
a bandhu to inheiit he must be so related to the 
deceased person that they are mutually sapindas 
of one another The right of inheritance, conse- 
quently, does not extend to a deceased person’s 
paternal grandfather’s son’s son’s daughter’s 
daughter's sons, since they are bhinna goiias 
beyond the fifth degree and the element of mutual- 
ity of sapindaahip is wanting Ram Chandea 
Maetand Waieae V. Vina YAK Venkatesh Ko- 
THEKAE (1914) . . . L. R. 41 I. A. 290 

HINDU LAW— JOINT FAMILY. 

1. Joint Hindu 

family — Antecedent debt — Moitgage executed by 
faihei to complete purchase of immoveable property 
at an execution sale, but executed after expiry of time 
for paying in the balance of the price — Property 
neveiiheless lemaining with the purchaser. An 
auction-purchaser of immoveable property paid 
in the amount required by law as a prehmmary 
deposit, but, being unable to find the remainder 
of the auction price, borrowed it on the 
security of a mortgage comprismg the property- 
purchased at the auction sale and also some 
property of the joint family of which the auction 
purchaser was the head. This mortgage was, 
however, executed after the expiry of the time 
fixed by law for payment of the balance of the 
auction price The executing Com*t refused to 
accept payment of the balance, but the property 
remamed with the purchaser, apparently in vmtu© 
of some arrangements with the judgment-debtor 
by whom ostensibly , the decree was satisfied. 
Held, in the circumstances above described, that 
the mortgagee was entitled to recover on his mort- 
gage, and that the sons of the mortgagor could not 
be heard to plead that the mortgage money was 
not borrowed to pay an antecedent debt, within 
the meanmg of the Hindu law. Kapildeo v. 
Thakite Feasae (1913) 1. L. R. 36 All. 17 
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Hnrou LAW— JOINT FAMILY— C0M(£;. 

2* — — — Sale of family 

poferty by managing member for the bmefit of the 
family— Sale binding on minoi membeis of the 
family The managing member of a joint Hindu 
family sold certain 3omt family property for the 
purpose of providing funds for the marriage of one 
of the female members of the family and partly of 
carrying on a shop in which the family was in- 
terested, Held, that sale was valid and binding 
on the minor members of the family, although 
the vendor was not in the circumstances of the 
case their natural guardian. Evnoomanpeisa'ud 
Panday v Munra') Koonweree^ 6 Moo. I. A S$3, 412, 
and MoJianund Mondul v. Nafur Mondul, 1 L. E. 
26 Calc. 820, referred to Ram Chaean v H'ihin 
Lal (1914) . . . I. L. R. 36 AIL 168 

^ 8. Joint Hindu- 

family — Parties to suits on mortgages — Members of 
Joint Hindu family represented by managing mem- 
bers of the family — Suit by members not made parties 
to suit to redeem property sold in execution of mort- 
gage executed by managing members — Transfer of 
Property Act (iVof 1882), s. 85 In this appeal 
their Lordeliips of the Judicial Committee 
affirmed the decision of the High Court in Jaddo 
Kunwar v. Sheo Shankar Earn, I. L. R. 33 All 
71, on the ground that the plaintiffs (appellants) 
who sued to redeem a mortgage after foreclosure 
on the plea that they had not been parties to the 
mortgage suit, were properly and effectively re- 
presented in the suit by the managing members 
of the Hindu jomt family of which the plaintiffs 
were also members, and that ,in such a case the 
Court was not bound to set aside the execution 
proceedings where substantial justice had been 
done merely because every existing member 
of the family was not formally a party to the suit. 
Their Lordships saw no reason to dissent from the 
Indian decisions which showed that there were 
occasions, including foreclosure actions, when the 
managers of a Hindu joint family so effectively 
represented all the other members that the family 
as whole was bound and were of opinion that it 
was clear on the facts of this case, and on the 
findings of the Court upon them, that it was 
a case where that principle ought to be applied. 
There was not the slightest ground for suggestmg 
that the managers of the joint family did not act 
in every way in the interests of the family itself, 
and no question aiose under s. 85 of the Transfer of 
Property Act (IV of 1882), because the mortgagee 
had no notice of the plaintiff’s interests Sheo 
SHA iiTKAB Ram V. Jaddo Kdhw,ar (1914) ‘ 

I. L. R. 36 AU. 383 

4. - Joint family — 

Twice-born caste — Debt — Marriage expenses of male 
member, binding on the family. Marriage is obli- 
gatory on Hindus who do not desire to adopt the 
life of a perpetual Brahmachan or of a Sanyasi 
and debt reasonably mcurred for the mamage of a 
twice-horn Hmdu male are binding on the joint 
family properties. Govindjarazulu Nar asimham v. 
Devarabhotla Venkatanaiasayya, I. L. R. 27 Mad. 
206, overruled, Kameswara Sastn Veeracharlu, 


HINDU LAW— JOINT FAMILY— com/d. 

I. L. R. 34 Mad 422, appioved. Oopalakeish- 
NAM V. Venkataxaeasa (1914) 

I. L. R. 37 Mad. 273 

5. — -- Jiont larruly — 

Alienation by managing member in part for neces- 
sity — Co- parceners suit to set it aside — Form of 
deer ee — Practice. Where the managing member of 
a joint Hindu family consisting of himself and hia 
nephew sold family property for a consideration 
of which part was found to be binding on the family, 
and the nephew sued to lecover his share of the 
pioperty from the ahenee * Held, that according 
to equitable principles, in the absence of anytlung 
appearing to the contrary, the whole of the consi- 
deration for the sale, the vahd as well as the invalid 
portion theieof, must be distributed over the whole 
of the property sold in proportion to the value of 
each part Marappa Gaundan v. Rangasarni 
Ganndan, 1. L. R. 23 Mad SO, dissented from. 
The proper decree in such a case is to decree to the 
plaintiff his share of the property sold after division 
by metes and bounds, on condition that he pays 
to the defendant a proportionate share of the con- 
sideration found bmding, together with mesne 
profits from the day that he deposits the amount 
into Court, and gives notice thereof, to the de- 
fendant, Vadivelam V. Nates AM (1914) 

1. L. R. 37 Mad. 435 

6. Self -acquisition, 

property in name of co-parcener when — Test, 
source of purchase-money. Where there is a dis- 
pute whether a property standing in the name of 
a jumor member of a Hmdu family is his self- 
acquisition, the entenon is from what source 
the money comes with which the purchase- 
money is paid. Dhurrn Das- Paridey v. Shama 
Soondri Dihtali, 3 Moo. I. A. 299, Gopi Krist 
Gosain v. Gungapersaud Gosain, 6 Moo. I. A. 53, 
followed. Where there was no evidence that the 
son m whose name the property was purchased 
had any separate fund or that the properties in 
dispute were purchased with money belonging to 
bmi : Held, that the presumption was clear and 
decisive that the pioperty was acqmred by the 
father m the name of the son and it was not the 
latter’s self-acquired property. Paebati Dasi v. 
Raja Baikuxtha Nath Dby (1913) 

18 C. W. N. 428 

HINDU LAW— MAINTENANCE. 

2Iaintenance — Daugh- 
ter -in-laiv, roheiher entitled to be maintained, 
in the absence of ancestral property — Rules of Hindu 
Law, when binding on Courts — Ride of equity, 
'justice and good conscience A Hindu is under no 
legal obligation to maintain his widowed daughter- 
in-law when he has no ancestral assets in his 
hands. The rules on Hmdu Law are bmding on 
the Court only where it is necessary to decide any 
question regarding succession, mheritance, marriage 
or caste or any religious usage or institution Where 
maintenance is claimed against a x>erson not on the 
ground that the property coming by inheritance 
to him IS burdened with" the maintenance of the 
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HINDU LAW— MAINTENANCE— cowcZ^^. 
person claiming it, but on the ground that 
the Hindu Law-givers have placed such a 
duty on him, the Hindu Law, as such, has no 
obhgatory force, and the Court T^tould have to 
decide the question in accordance with equity, 
justice and good conscience Though the rules 
and precepts of Hindu Law-givers might often 
be entitled to great respect in deciding the rule of 
justice in such cases, the weight due to them 
would depend upon the circumstances of each case 
including the conditions of modern society, and 
the conceptions of equity and justice which the 
Court considers it right to give effect to. Semble * 
There may be special cncumstances which may 
make it equitable and just in a particular case to 
uphold the claim for maintenance, in the absence 
of ancestral property. Khetramam Das^ v Kashi- 
naih Das, 2 B. L. R. {A G. J ) 15, applied Ban- 
gammal v. Echammal, I, L B. 22 Mad 304, ex- 
plamed. Mee^taksbi Ammal v Rama Aiyar 
(1914) . . . . I. L. R. 37 Mad. 396 

HINDU LAW— MANAGER. 

See Limitation Act, 1908, s. 7, Sen. I, 
Art. 44 . .1, L. R. 38 Bom. 94 

HINDU LAW— PARTITION. 

Hindu Joint Family — Decrees for 

'partition — Deficit in share of last co-sharer — Res 
'judicata — Estoppel — Cml Procedure Code {Act 
XIV of 1882), s. 13. A decree for partition 
made in a suit instituted by a member of a 
joint Hindu family is res 'judicata as between 
all co-sharers who are parties to the suit. Where, 
therefore, m a seres of suits all the co-sharers except 
one have obtained decrees partitioning to them 
their respective shares by metes and bounds, a 
CO -sharer, who was a party to the suits, is estopped 
from allegmg that the pioperty left unpartitioned 
is less than the share to which he is entitled. 
NALiNji Kanta Laeibi V. Sabnamoyi Debya 
(1914) . . . . L; R. 41 i: A. 247 

HINDU LAW— SHEBAIT. 

Shebaifs right to take 

a share of surplus income from O'ffenngs — Hindu 
widow succeeding to shebaitship — Sale of right to 
take surplus offerings by creditor of widow in exe- 
cution and purchase by himself — Suit by widow to 
set aside decree and sale as fraudulent — Dismissal 
of suit as barred under s. 244, Civil Procedure Code 
{Act XIV of 1882) if legal— Suit by reversioner for 
declaration of his right to surplus income — Limi- 
tation — Appropriation of income if amounts to dis- 
possession of office, or is act of ordinary trespass 
only. — Bes judicata. One of several co-shebaits 
of a temple who was entitled to receive a 34 as. 
share of the daily surplus income from the offerings 
to the temple having died, his widow succeeded to 
the shebaitship. A creditor of the widow, G, 
obtained a decree agamst her and caused the 3-| 
as. share of the surplus daily off ei mgs to be put 
up for sale, and himself purchased it, and from 
1892 onwards went on appropriating the same. 


HINDU LAW— SHEBAIT— 

The widow’s suit to set aside the sale on the 
ground that both the decree and the sale were 
fraudulent was dismissed in the view that her 
remedy was by application under s. 244 of Act 
XIV of 1882 and not by a suit. The widow died 
m 1890, and the plaintiff, her husband’s reversion- 
ary heir, brought this suit in 1910 for a declaration 
that he was entitled to receive the said 3 J as. share 
of the surplus income. The office of the shebait 
was a hereditary one which could not be held by 
any one who was not a Brahmin Panda, and the 
purchaser was not a Brahmin Panda but a man of 
inferior caste who was not competent to hold the 
shebait’s office or to provide for the peiformance 
of the duties of that office . Held, that the appro- 
priation from time to time by the purchaser of 
the income derivable from the 3J as. share did not 
deprive G or the plaintiff of the possession of the 
office of the shebait, although that income was 
receivable by them in right of the shebaitship, 
and Art. 124 of the Limitation Act had no appli- 
cation to the case By adversely taking and 
appropriating to his own use a share of the surplus 
daily income from the offerings, the purchaser 
acquired no title and no right to a share of that 
mcome. On each occasion upon which he appro- 
priated the share of the surplus income, he commit- 
ted a fresh actionable wrong in respect of which 
a suit could be brought against the shebait. The 
right to the office of the shebait did net arise from 
or depend upon the receipt of a share of the sur- 
plus daily income from the offerings, although the 
right to receive it was attached to and dependent 
on the possession of the right to the shebaitship. 
Held, also, that the defendant’s further plea that 
the suit was barred by res 'judicata was^ untenable. 
Bhaiaji Thakub !». Jhabttla Das^(1914) 

18 C. W. N. 1029 

HINDU LAW— STRIDHAN. 

1. Widow’s estate — 

Alienation — Property acquired by Hindu widow 
with accumulations of income of husband’s estate. 
Property acquired by a Hindu widow, with accu- 
mulations of the income of her husband’s estate, 
does not constitute her stridhan but forms part 
of the corpus of the estate and as such as inalien- 
able except for purposes that would justify aliena- 
tion of the original estate. Bhagbutti Deyi v. Bhola- 
nath Thakoor, I. L. B. 1 Calc 104 ’, L. R. 2 I. A. 
256, and Ishri Dutt Kor v. Hansb utti Koerain, 
I. L. B. 10 Calc 324 ; L. B. 10 I. A. 150, referred 
to. Kula Chandra Chakbavabti v Bama 

“ Stjndabi Dasee (1914) . I. L. R. 41 Calc. 870 

2. Stridhan — Order 

of succession according to Mitakshara — Brother’s 
widow not an heir — Burden of proof in suit for 
possession. The stridhanam property of a Hindu 
female devolves on her death on her husband, and 
failing the husband, on his sapindas in the order 
laid down in the Mitakshara with reference to the 
succession to the property of a male. Marya 
Filial V. Sivabagyathachi, 2 Mad. W. N. 168, 
followed. A brother’s widow is a gotraja sapinda 
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HINDU LAW— STRIDHAN-coTifZc?. 

but IS not entitled to succeed as an heir under 
the Madras system of inheritance Balamma v, 
Pullayyai I L R 18 Mad 168, foUowed. 
Man V Chinnammal, I L. R 8 Mad. 107, and 
VenJcatasubmmamam Cheth v Tliayammmah, 

1. L R 21 Mad. 263, refeired to On failure of 
the husband’s sapindas, the blood relations of the 

0 'positu,s are entitled to succeed to the exclusion 
of the Crown A plaintiff seeking to recovei 
possession from a defendant in possession though 
as a trespasser, must prove his own title Kas^a- 
KAMAL V Ai7ANTHAM4.THI AmMAL (1914) 

I. L. R. Z1 Mad. 293 

HINDU LAW— SUCCESSION. 

1. Mitalshara — Suc- 

cessio7i — Priority — Full sister — Son of a se- 
pal ated half-brother — Civil Procedure Code (Act V 
of 1^08), s 11 — Res 'judicata between co-defendants. 
Under the Mitakshara, the son of a separated half- 
brother IS entitled to succeed in preference to a full 
sister of the piopositus. Bhagwan v Waiubai, 
1. L R. 32 Bom 300, foUowed Pei Shah J — 
In order that any decision between co-defendants 
might operate as res 'judicata in any subsequent 
suit between them, it is necessary to estabhsh 
that there was a conflict of interests among the 
defendants, and that there was a judgment defining 
the real rights and obligations of the defendants 
inter se. Ramchandra Narayan v NarayanMaha- 
dev, 1. L. R 11 Bom 216, followed. Hari Annaji 
V. Vasudev Janardan (1914) 

I. L. R. 38 Bom. 438 

2. Succession — Step- 

mother cannot inherit under Mitahshara law but 
may inherit according to a special caste custom. A 
step-mother is not to be allowed to inherit to her 
step-son as a gotiaja sapinda. Man v. Chinnammal, 
I. L R S Mad. 107, explained. The Mitahshara 
law (apart from usage) does not recognise a step- 
mother as in the line of heirs at aU Property 
should go to the Crown in prefeience to her This 
case was remanded on the following additional 
issue (inter aha), “ whether according to the usage 
of the caste to which she and the first defendant 
belong, the step-mother is entitled to inherit to 
hei step-son Seethai v. Nachiar (1914) 

I. L. R. 37 Mad. 286 

3. Custom of pri- 

mogeniture — Allegation of family or local custom — 
What must he proved — 0onti7iuity and immemorial 
user — Onus — Finding that custom proved, if finding 
of fact — Record-of -rights pending suit — Judgment 
of revenue officer in settlement proceedings, if evidence 
in suit — Attestation proceeding, finding in favour of 
custom recorded at, and based upon, hearsay Whe- 
ther certain facts found by the lower Appellate 
Court (and as such binding on the High Court) 
do or do not establish an alleged custom of primo- 
geniture, IS a question of law. Where a paity relies 
upon a special custom of a family to take the suc- 
cession out of the ordinary Hindu Law such custom 
must be proved to be ancient and contmuous 
The alleged custom must be very satisfactorily 
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proved by evidence of particular instances so 
numerous as to justify the Court in finding in 
favour of the custom Where subsequently to the 
institution of the suit, and at the attestation stage 
of proceedings for preparation of record-of-nghts, 
an Assistant Settlement Ofiicer found upon in- 
formation gathered from the tehsildar of the Raja's 
estate that the custom of prmiogeniture prevailed 
among Kurmi Mahtos m 82 out of 84 of the villages 
within the estate and the low’er Appellate Court 
rely mg upon this judgment found the custom estab- 
lished in the village in suit, the parties being Kurmi 
Mahtos Held, that, apart from the circumstance 
that the fact of the record-of-nghts having been 
completed since the institution of the suit affected 
the value and importance of the decision of the 
Settlement Oifieer, his judgment had been used for 
a purpose for which it was not admissible in law. 
That reliance might possibly have been placed 
upon it to show that the custom was recognised 
by the revenue authorities, but the findings of the 
Settlement Officer could not be incorporated^ into 
the evidence m the case and treated as practically 
conclusive between the parties. That whether the 
Assistant Settlement Officer was competent or not 
to act upon information gathered from the Raja’s 
tehsildar (which was clearly not legal evidence), 
that statement of the tahsildar was inadmissible 
in evidence m the Civil Court Dtjrga Charah 
Mahto V Raghunath Mahto (1913) 

18 C. W. N. 65 

4. Succession to a 

yati (religious ascetic) — Chela or sisya (disciple or 
pupil) of Hindu religious ascetic or mendicant — 
Heirs natural and special under rules of Hindu Lawi 
A Brahmin who had left his home in early hfe^ 
and settled in Burrabazar in Calcutta, where he 
hved the hfe of a Hindu mendicant and practised 
religious austenties but dressed himself m ordinary 
cloths and deposited momes with firms in Burra- 
bazar on interest, and had also acquired property 
in the Punjab, cannot be taken to have renounced 
the world and was not a yati or a religious ascetic 
in the sense of the Hindu Law^ and on his death his 
natural heirs under the ordinary rules of the Hindu 
Law are entitled to succeed to his property. 
Nor was the plaintiff who claimed to be the heir 
of the deceased Brahmin as his chda, was his sat- 
sisya or virtuous pupil m the sense of the Hmdu law 
and was not entitled to succeed against his natural 
heirs, who have proved themselves to be his 
legal heirs Gouri Suhker Byas v Niader 
Sdtgh (1913) . . . . 18 C. W. N. 59 

5, Dayabhaga School 

— Doctrine of spiritual benefit — Paternal great- 
grand-father's son's daughter's son and maternal 
uncle, who is preferable. Under the Dayabhaga 
School of Hindu Law% the paternal great-grand- 
father’s son’s daughter’s son of a deceased Hmdu 
IS prefeiable to his mother’s brother as heir, even 
though the latter is specifically mentioned in the 
Dayabhaga as an heir and the former is not, and 
his precise position m the category of heirs is not 
laid down in the case of Guru Qdbind v. Ananda Lai, 
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HINDU LAW— SUCCESSION—cowfi^. 

13 W. B F. B 49, Bmja Lai v Jtban Ktislma, 
1. L B. 26 Calc, 285, referred to Kailash Chun- 
BEE Adhieaei V. Kaexjna Nath Chowdhey (1913) 

18 C. W. N. 477 

0. - Daughters inhenU 

ing faihe't^s estate goinily — Death of one — The 
other if succeeds to deceased's inteiest as levei^ 
sionaiy hen — Adverse possession foi more than 
twelve years during both daughters' lifetime — Sur- 
viving daughter's right to recover moiety share be- 
longing to deceased, if arises from her death — Limi- 
tation Act {IX of 1908), Sch 1, Art 141. Where one 
of two daughters of a Hindu, who inherited his 
properties, died, the survivor did not acquire m the 
interest enjoyed by the deceased a title of the nature 
described m Art. 141 of Sch. I of the Limitation 
Act. Where after both daughters had been kept 
out of possession for more than 12 years one of 
them died, and the other by some means or other 
got back possession Held, that she could not 
maintain her possession against the person who by 
12 years adverse possession had acquired title m 
the entire property, including the interest of the 
deceased daughter, to which she succeeded by 
survivorship and not by inheritance. Sachindba 
KeSHOBE DeY V. EaJANI Kant CHtrCKEBBUTTY 

1914) . . . . 18 C. W. N. 904 

7, Mitahshara — 

“ Sapindaship," definition of, if governs inheritance 
or marriage ordy — Bhmnagotra sapindas or bandhus 
who may succeed as — Limit of five degrees and 
mutuality to be satisfied — Glasses of bandhus enu- 
merated in Mitahshara, if to be extended — Interpre- 
tation of rules of Hindu Law — Suit in ejectment — 
Plaintiff to strictly prwe title. Sapinda relation- 
ship, according to the Mitakshara, is based not 
on the presentation of funeral oblations, but on 
descent from a common ancestor, and in the 
case of females, also on marriage with descend- 
ants from a common ancestor, this relationship 
ceasing — not merely for purposes of marriage, but 
generally and therefore for purposes of inheritance 
also — after the seventh degree from the common 
ancestor on the father’s sidS and fifth on the 
mother’s. The word “ bandhu " m the system 
of the Mitakshara bears a distinct and techmcal 
meaning sigmfymg the hhinna-gotra sapindas, 
and the hmitation of the five degrees clearly 
applies and can only apply to the hhinna- 
gotra sapindas. Besides being within the fifth 
degree from the common ancestor, a bandhu to be 
entitled to succeed to the inheritance must be so 
related to the propositus that they are sapindas 
to each other. Held, accordingly, that the 
plaintiffs who were the paternal grand-father’s 
son’s son’s daughter’s daughter’s sons of the pro- 
positus were not his heirs, both because they were 
his hhinna-gotra beyond the fifth degree and also 
because the element of mutuality was "wanting 
between them and the propositus. The ruhng in 
Gridan Lai v. The Bengal Government, 12 Moo. 
1. A. 448, that the enumeration of bandhus who 
were entitled to succeed is not exhaustive but 
merely illustrative, hardly warrants the conelu- 
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Sion that the classes specified by Vijnaneswar, 
VIZ., aima-bandhus, pitn-bandkus, main -bandhus, 
can be added to. Lalluhhai v Manhuvarhai, I 
L. B 2 Bom 588, JJrnaid Bahadur v Udai Ghand, 
4 G W. N. 866 sc, I.'L. B. 25 Mad 61, Babu 
Lai V NanJcu Bam, I L. B. 22 Calc. 339, referred 
to. The Hindu Law contains its own principles of 
exposition, and questions arising under it cannot 
be determined on abstract reasoning or analogies 
borrowed from other systems of law, but must 
depend for their decisions on the rules and doc- 
trines enunciated by its own law -givers and re- 
cognised expounders Eamohandba Maetand 
WaIKAE V. VlNAYAK VeNKATESH KoTHEKAB 

(1914) . . . . 18 C. W. N. 1154 

L. R. 41 1. A. 290. 

HINDU LAW— WIDOW. 

See Hindu Law — Alienation. 

1 . Widow — Alien- 

ation — Consent of next reversioner — Validity of 
alienation — Legal necessity need not he proved — 
Begistration Act {XVI of 1908), s 17, cl. {d) — Docu- 
ment showing assent — Spes succession is — Begis- 
tration not compulsory. A Hindu widow who had 
inherited property from her husband alienated a 
portion of it. Her only daughter assented to the 
ahenation a few days after by a writing which 
was not registered. After the deaths of the widow 
and the daughter, an heir of the daughter sued 
to set aside the ahenation on the ground that it 
was not made for legal necessity. The Court 
found the legal necessity not proved, and decreed 
the claim The defendant having appealed — Held, 
that the alienation having been assented to by the 
next reversioner, no question of legal necessity 
could arise. Held, also, that the assent in writing 
was not compulsorily registrable under s 17, cl {d) 
of the Registration Act, for the executant had at 
its date no more than spes successuionis as heir. 
Mallik Sahib v. Mallikaejunappa (1913) 

1. L. R. 38 Bom. 224 

2. — — — Alienation — Set- 

tlement of dispute by compromise — Hindu widow 
who IS party if thereby alienates property in excess 
of her poioers. A dispute between the daughters 
of a deceased Hindu on the one hand and the widow 
of his alleged adopted son on the other, each party 
claiming to be solely entitled to the estate, was 
settled by a compromise, each party getting there- 
under a share in the family property In a suit by 
a daughter of the alleged adopted son (as one of the 
reversionary heirs expectant on her mother’s 
death) to set aside the compromise as beyond 
the competence of a hmited owner like her mother : 
Held, that the compromise was in no sense of the 
word an ahenation by a limited owner of the family 
property, but a family settlement in which each 
party takes a share of the family property by 
virtue of the independent title which is, to that 
extent, and by way of compromise, admitted by 
the other parties. Lala Khunni Lai v. Kunwar 
Gobind Krishna Narain, L. B. 38 I. A. 87 • s. c. 
15 C W. N. 545, followed Hiean Bibi v. Sohan 
Bxbi (1914) . . . . 18 C. W. N. 929 
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HINDU LAW— WIDOW~co«c/cZ. 

3. Alienation hy 

Hindu widow — Suit hy vendee to lecoter piopeity 
afte? widow's death fiom strangei — JPwof of legal 
necessity, if necessary An alienation by a Hindu 
widow without legal necessity is voidable but not 
void, and until the reversioner (including in that 
term the Crown if there is no nearer rever- 
sioner) decides to avoid it or to treat it as a nullity, 
it stands good, and the alienee is entitled to re- 
cover possession from a stranger without being 
required to prove legal necessity Bejoy Gopal v. 
Krishna Mahishi, 1. L. R. 26 Calc. 1, Madhusudan 
V. Rooke, 11 C. W N. 424, referred to DEOXAiTDA^r 
Pebshad V. Udit Nabain Sibgh (1914) 

18 C. W. N. 940 

4. Alienation — Legal 

necessity — Pilgrimage to Gaya — Feast given after 
return from Gaya, whether legal necessity — Rever- 
sioner — Suit for declaration that alienation was 
without legal necessity — Ko offer to reimburse 
money spent on legal necessity — Suit whether main- 
tainahle. A Hindu widow is competent to ahenate 
her husband’s estate for expenses in connection 
with a feast given to Brahmins, etc , after return 
from pilgrimage to Gaya. Makhan Lai v Gyan 
Singh, I. L. R. 33 All 265, not followed- Quaere : 
Whether a declaratory suit can be mamtamed by a 
reversioner who does not offer in the plaint to re- 
imburse the purchaser to the extent that the sale 
was for necessity. Dinanath Ghosh v. Hbishi- 
KESH Pal (1914) . . . 18 C. W. N. 1303 

5. W idow — Aliena^ 

tion in pait for necessity — Reveisioner suing foi 
dedal aition as to invalidity of sale, on payment 
of binding portion of the considei aiion — Absence of 
offer to pay, if fatal to suit — Conditional declara- 
tion — Form of decree When a reversioner, during 
the life -time of the vadow, sues for a declaration 
that an alienation in part for necessity, is invahd 
beyond the life-time of the vidow, on payment of 
the binding portion of the consideration • Held, 
that the suit should not fail on the mere ground 
of the absence of an offer in the plaint to pay the 
amount that was binding on the reversioner. 
Singam Setti Sanjivi Kondayya v Diaiipadi Bo- 
yamma, I L R. 31 Mad. 153, not followed Bliag- 
wat Dayal Singh v. Debi Dayol Sahu, I. L. R. 36 
Calc. 420, apphed Held, also, that a conditional 
decree may be passed. Mahomed Shumshool v. 
Shewuham, L. R. 2 I. A 7, leferred to. Per 
SuHDBA Ayyab J — The uncertainty regarding 
the person who would be entitled to succeed the 
widow IS no giound for refusing a declaration 
regarding the character of the alienation, and a 
declaration may be made that the alienation is 
invalid as a whole, but that on equitable grounds 
the ahenee should have a charge declared in his 
favour for the binding portion of the consideration. 
Isii Dutt Koer v. Hansbuiti Koeiain, L R 10 

I. A 150, applied. Semhle The proper form of 
the decree in such suits is merely to make a 
declaration that the ahenee has a charge for a 
certain sum of money. Papabaytjdu v. Pat- 
TAMMA (1914) . . 1. L. R. 37 IVIad. 275 


HINDU LAW— WILL 

1, Const/ uctio/i of 

will — Contingent bequest infuimo of uliole estate — 
Succession Act (A of 1866), s. 107, Pa/ i XV. A 
Hindu governed by the Bengal School of Hindu 
Law died leavmg a will, the material portion 
whereof w'as as foUow's • — “ I hereby authorise 
my said wife to adopt daftaka putt a. In case 
of death of an adopted son my said wife shall 
adopt one after another five sons m succession. 
If my said wife dies without adopting a son or if 
such adopted son predeceases her without leaving 
any male issue, in such case my estate after the 
death of my said wife shall pass to the sons of my 
sister, Sreemati Bcnodim Dassee, who may bo 
hving at the time of my death ” There were tw o 
sons of the testator’s sister living at his death. 
The widow adopted a son who predeceased her 
unmarried : she then died On a suit for a con- 
struction of the will : — Held, that there was a 
vahd contingent bequest m favour of the testator’s 
nephew’^s, which came into operation m the events 
that had occurred A contingent bequest in 
futuro of the w'hole estate of a testator is vahd and 
operative under Hindu Law^ Sooijcc Money 
Dassee v. Denobundoo Mullich, 9 Moo. I A. 123, 
referred to. Bhupendba Kbishxa Ghose v. 
Amabehdea Nath Dey (1913) 

I. L. R. 41 Calc. 642 

2, Construction of 

will — Bequests to daughters in equal sliaies — Sub- 
sequent event of death of one daughter leaving male 
issue — Gift to a class some of whom bom out of time. 
In this case their Loidships of the Judicial Com- 
mittee upheld the decision, on appeal, of the High 
Court in Radha Prasad Mullick v. Ranimoni Dasi, 
I L R 38 Calc 188, to the effect that on the death 
of Premmom Dassi leaving male issue, the moiety 
of the testator’s estate enjoyed by her did not pass 
by survivorship to her sister Rammoni Dasi, but 
devolved on the sons of Premmom Dasi, w^ho were 
m existence at tho date of the death of the testator. 
Their Lordships did not decide the question 
whether the High Couit w^as wrong in holding that 
no grandson of the- testator born or adopted after 
his death could take under his will, but said that 
their decision in the piesent appeal was not to pre- 
judice the position of Jugal Eashoie Sen, the 
second appellant, if and when such question came 
before a Couit for decision BxiHiMONi Dasi v. 
Rabha Pbasad Mullick (1914) 

L L. R. 41 Calc, 1007 

3, Constiuctwn of 

Will — Self-acquued piopeity — Bequest dividing p?o- 
perty between iestatoVs two sons with gift oiei to 
suiviioi — Su/vi'tmship whether limited to sv/viioi- 
ship dunng testator's life or extending to petiod afiei 
his death — Penod of distubution A Hindu lesi- 
dent of Suiat m the Presidency of Bombay made a 
will dated 20th August 1899, by which after ap- 
pointing his two sons ‘‘ executors, hens and owners 
of the W'hole of his property (which was self-ac- 
quired) and directing them to divide and take 
equal shares in it wuth certain exceptions, gave 
each of them a half share of his estate not speci 
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HINDU LAW— WILL— 

fically disposed of by the ^ill. By clause 9 he 
made the following bequests : “I have divided 
between and given to my two sons the whole of 
my property as mentioned above But should 
either of these two sons die without having had 
(leaving) any male issue, the survivor of the said 
two sons IS duly to take the whole of the propeity 
appertaining to the share of the deceased son who 
may have (leave) no male issue (behind him) 
after undertaking (to defray) the expenses m con- 
nection with the maintenance of his widow and 
marriage of his minor daughter But under the 
circusmtances the heirs of my deceased '’on Suraj- 
lal shall not get any right whatever.” The tes- 
tator died on 4th July 1901 leaving him sur- 
viving his two sons The elder son died on 2nd 
January 1903 leaving a widow and a daughter. 
In a suit by the surviving son to enforce the pro- 
visions of cl 9 of the will, the High Court held 
that the period of distribution contemplated by the 
testator was the period of his death at which his 
time half of his estate became vested m each of his 
sons absolutely, and that cl. 9 should be read 
as if the survivorship there provided was limited 
to survivorship at the death of the testator. Held, 
(reversing that decision) that the words of cl. 9 
were not limited to survivorship during the 
testator’s hfe, but clearly pointed to survivor- 
ship whenever it should occur ; and that the 
surviving son was as such survivor entitled to the 
estate conveyed by the clause, subject to the 
obligation imposed upon him of maintaining his 
brother’s widow and daughter. '‘Chuitilal Pab- 
VATISHANKAB V, BaI SaMBATH (1914) 

L L. R. 38 Bom. 399 

4. — - — Will by Hindu — 

Absolute gift by will to Hindu widow — Property 
acquired after date of will — Rule of law that will 
speaks from the death of the testator, before and after 
the Hindu Wills Act, A Hindu testator executed 
a will at Benares in which he provided ; “ Upon 
my death my wife shall get the lands, jamas, cash 
money, Government promissory notes, etc., and 
aU other immoveable and moveable properties 
of which I am in possession and enjoyment save 
and except the lands and buildings mentioned in 
the schedule and possess and enjoy the same 
with the right to transfer by gift or sale, and no 
one will be entitled to raise any obj'ection regarding 
any gift or sale to be made by her.” The testator 
after the date of the will purchased a house at 
Benares of which he was in possession and enjoy- 
ment at the time of his death . Held, that the 
widow did not get merely a widow’s estate in the 
property bequeathed but she took it as an abso- 
lute heritable estate. That the Hindu Wills Act 
did not apply to the property in Benares. That 
the words ‘‘ upon my death my wife shall get all 
my properties of which I am in possession ” meant 
that she was to take all the property which the 
testator would possess at the time of his death and 
there was no intestacy so far as the house at Bena- 
res was concerned Section 77 of the Succession Act 
which IS incorporated m the Hindu Wills Act 


HINDU LAW— WILL— coTicZc?. 
enacts in other words that the will speaks from 
the death of the testator The Hindu Wills Act 
did not vary the mode of construction of wills in 
this respect nor is it correct to hold that m parts 
of India, where the Act does not apply, the ordinary 
rule that the will speaks from the death of the 
testator does not obtain Jitendba Kumar 
Chattopadhya V Nritya Gopal Mukhopadhya 

(1912) 18 C. W. N. 140 

HINDU LAW— WOMAN’S ESTATE. 

Female heir, wrongful 

possession of immoveable property by — Mesne 

piofits, decree for, if may be passed against rever- 
sionaiy heirs — Female heir nominal litigant, one 
of revel sionary heirs conducting defence, effect of. 
Where a darputni in the possession of a Hindu 
woman as daughter and heir of a former darputni- 
dar was annulled by an auction-purchaser of the putm 
right by notification under s. 167, Bengal Tenancy 
Act, but she refused to vacate the land . Held, 
that this was a personal tortious act on her part 
and not an act done by her as representing the 
estate and for the benefit of that estate, and a 
decree for mesne profits for the period, she was in 
wrongful possession, could be made only agamst 
her personal estate which passed on her death 
to her heirs and not against the estate in the hands 
of the reversionary heirs. Held, further, that the 
fact that one of her sons who were the reversionary 
heirs carried on the litigation on her behalf, and 
that she was merely a nommal defendant was not- 
su£6.cient to convert the act into anything different 
from a tortious act for which she was personally 
hable. Katama Jsfatchiar v. The Raja of Shiva- 
gunga, 9 Moo, I, A, 5S9, Han Nath Chatterjee v. 
Muthur Mohan Goswami, I. L, R. 21 Calc. 8^ 
Grish Chunder Lahiri v. Shoshi Sekhareshur Roy, I. 
L. R. 27 Calc. 951, 957, and Harihar Pershad v. 
BhoU Pershad, 6 C. L. J, S8S, Lalji Sahaya Singh 
V. Kurki Jha, 11 C. L J. 90, and Sadasi Koer v. 
Ram Govind Singh, 14 C. L. J. 91, referred to. 
Napar Chandra Pal Chowdhby v Kamini Kumar 
Lahiri (1912) . . . 18 C. W. N. 64S 

HINDU WIDOW. 

See Hindu Law — Alienation. 

I. L. R. 36 All. 187 

See Specific Relief Act (I of 1877), s. 42, 

I. L. R. 36 All. 126 


HUNDI. 


See Evidence Act (I of 1872), s. 91. 

I. L. R, 36 All. 259 


HUSBAND. 


complaint by — 

See Complaint. I. L. R. 41 Calc. 1013 

HUSBAND’S ESTATE. 

accumulations of income of — 

See Hindu Law — Stridhan. 

„ . I. L. R. 41 Calc. 870 
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HUSBAND’S PETITION. 

See Divokce. . I. L. R. 41 Calc. 963 


I 

identification. ‘ ‘ ■ 

See Conspiracy. I. L. R. 4X Calc. 764 

See Identity 


IDENTITY. 

— evidence of — 

See Conspiracy. L L. R. 41 Calc. 764 


IJARA. 


beneficial to Estate — 


IMAGE. 


See Hindu Law Alienation. 

I. L. R. 41 Calc. 793 


— destruction of — 

See Hindu Law — Endowment. 

I. L. R. 41 Calc. 57 


IMMOVEABLE PROPERTY. 

See Criminal Procedure Code, s. 517. 

18 C. W. N. 1146 


IMPARTIBLE ESTATE. 

See Hindu Law — Impertible Estate. 

IMPORTATION. 

See Cocaine. I. L. R. 41 Calc. 537 

IMPROVEMENTS. 

See Bustee Land. 

I. L. R. 41 Calc. 104. 164 

See Madras Estates Lands Act (Mad. I 
OE 1908), ss. 3 (7), 6. I. L. R. 37 Mad. 1 

compensation for — 

See Specific Performance. 

I. L. R. 41 Calc. 852 

INAM LANDS. 

Regulation XV I of 1827 

— Bombay Act XI of 1843, s. 2 — Summary Settlement 
Act {Bom. Act 11 of 1863). s. 12 — Hei editary Offices 
Act (Bom. Act 111 of 1874) — Civil Procedure Code 
(Act V of 1908), ss. 11 and 15 — Service mam land — 
Summary settlement — Alienation — Will — Probate — 
Decision of Probate Court not to be destroyed by 
adjudication in a regular suit — Res 'judicata. The 
title of the family of Navalgund Desai came into 
existence in the time of the Bijapur Monarchs m 
the 17th century. The Desai was the chief revenue 
officer of the district under both the Mahomedan 
rule and the Maratha rule which followed it. The 
services of the Desar as '•revenue officer were not 
made use of during the British rule and he was 
informed in 1848 by the CoEector. under the pro- 
visions of s. 2 of Bom. Act XI of 1843, that his 
services as a revenue officer would not be required 


INAM LANDS — contd. 

of him As the result of inquiry regarding claims 
to mam lands, the Desai foi the time being vas 
offered the option of comniutmg his service by 
payment of an annual sum in the nature of a 
quit-rent for the lands which he held up to that 
time on a service tenure, or by occasional pajunents 
in the nature of fines, both which classes of pay- 
-ments w’ere styled “ Xazarana ” In the year 1862 
the Government passed a Resolution No. 455, 
sanctiomng the treatment of the Kavalgund 
Desai’s 'poigee (allowance) as a personal holding 
continuable to the holder on the terms of the 
summary settlement and the Desai consequently 
accepted the settlement on the terms that the 
commutation paj^ment should be m the nature of 
an annual “ Nazarana ” or quit-rent Lingappa 
Sar Desai, the last male member of the Desai 
family, made a wull prohibiting his wudow from 
making an adoption and bequeathing the whcle 
of his property to charity The wdl was pro- 
pounded for probate in the Distnct Court of 
Belgaum and was duly admitted to probate and 
the grant of the probate was confirmed by the 
High Court in appeal. The widow of Lingappa 
made an adoption and she and the adopted son 
brought the present suit for a declaration that 
the testator had no powder to make a wall and to- 
alienate the property which being service mam 
was inalienable Held, that the settlement of 
the Havalgund Desai of the year 1862 was a settle- 
ment vahd and binding upon Government, that 
under the settlement the Desai was no longer 
liable to render any service m respect of the lands 
held bj’- him and they were, therefore, no longer 
held upon service tenure and that the possession 
of lands as service lands for 200 years in the absence 
of any evidence as to family custom could not 
impress them with the character of inahenabihty. 
Held, further, that where service has been commut- 
ed for a quit-rent, if the donee’s descendants should- 
contmue to pay the rent, the tenure would be 
altered from service to rent, that m the case of 
service land, which m practice at aU events was 
not usually alienated, it would be difficult to 
establish a family custom which should have any 
effect, as distinct from the ordinary incidents of a 
service tenure, and evidence that land had remained 
m a family for a long period of years and had 
descended by the rule of primogemture where it 
was service land, would be more consistent with 
the fact of its having been held for service than 
with the theory of any special family custom 
and that when service had come to an end the 
last holder, if he had no sons or co-sharers, could 
put an end to a tenure based upon family custom, 
and that the lands might be treated as the pro- 
perty cf an ordinary Hindu land owner subject 
to theiiayment of the agreed quit-rent to Govern- 
ment and in the absence of co-parceners the owner 
could dispose of the lands by will. Held, further, 
that under section 11 of the Code of Cml Procedure 
it w^as not open to the Court, after the decision of 
the District Court granting probate of the wilL 
to try the question of the authority of the widowr 
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to adopt, whicli ciuestion was bound up with the 
question of the revocation of the wiU in the present 
suit, inasmuch as the issue decided by the Proba,te 
Oouit had conclusively determined between the 
parties the question of whether or not the testator 
had revoked his will before death and whether the 
statement that he had given authority to his 
widow to adopt expressed his wishes at the time 
of his death, and inasmuch as the District Court 
which had tried the probate case was a Court 
competent to have tried the present case. 
DrENBON V. SUNDARABAI. (1913) 

T. L. R. 38 Bom. 272 


INCOME-TAX COLLECTOR. 

See Criminal Procedure Code (Act V 
OF 1898), s, 195, CLS. (b) and (c) 

L L. R. 38 Bom. 643 

INCRIMINATING ARTICLES. 

possession of — 

See Dacoity. 2. L. R. 41 Calc. 350 


INDEMNITY. 

contract of — 

See Estoppel by Judgment. 

I. L. R. S7 Mad. 270 

INDIAN COUNCILS ACT (9 EDW. VH, c. 4). 
s. 6 — 

See Election. I, L. R. 41 Calc. 884 

INDIAN INSOLVENCY Act, 1848 {11 & 12 
VIC. C. 31). 

See Insolvency. I. R. 41 I. A. 251 

INDIAN STAFF CORPS. 

salary of — 

See Attachment, 

I. L. R. 38 Bom. 667 

INHERITANCE. 

See Burmese Law. 

I. L. R. 41 Calc. 887 

See Hindu Law Inheritance. 

INJUNCTION. 

See Perpetual Injunction. 

See Temporary Injunction. 

See Civil Procedure Code (1908), 0. 

XXXIX, R 2 I. L. R. 38 Bom. 381 
See Civil Procedure Code (1908), 0. 
XL, R, 1 , . I, L. R. 36 All. 19 

1, Temporary — 

by Revenue Court, suit foi setting aside — Com- 
petency of Civil Court to grant injunction — Tern- 
-porary injunction if may he granted when perpetual 
injunction not sought foi — Civil Piocedwe Code 
{Act V of 1908), 0 XXXIX, i. 2 — Bengal Tenancy 
Act {Y II I of 1885), s 70. Although a decree may 
have been passed by a Revenue Court, when it is 
under execution in a Civil Court, proceedings may 


INJUNCTION— 

be stayed by the Civil Court if a suit has been 
brou^^ht for declaration that the decree was ob- 
tained by fraud oi was made without jurisdiction 
and for a perpetual injunction, to restrain the 
decree-holder from executing the decree. In 
granting a temporary injuction, the Court acts m 
aid of the legal right so that the property may he 
preserved in status quo. Where ijho plamtins 
sued for a declaration that a certain order by the 
Revenue Court was without jurisdiction, but did 
not ask for a perpetual injuction, it was not com- 
petent to them to ask for a temporary injunction 
during the pendency of w qo 

V Kamaleswari Pros ad (1912) . 18 C. W. N. 93 

2 temporary or 

vermamnt, wwngfully obimned-Smt foi damages, if 
Uea—Umitahon. No suit lies for damages against 
a defendant for maliciously and without reasoMble 
and probable cause obtaining a perpetual injunc- 
tion which has been subsequently dissolved on 
appeal. A temporary injunction granted in such 
a suit IS ipso facto dissolved by the Court s decree 
granting a perpetual injunction. In a suit lor 
damages m respect of the temporary injunction, 
limitation would therefore run from the date when 
the temporary injunction was dissolved by the 
decree grantmg perpetual injunction. rer 
Fletcher J. Nothing in the Limitation Act can 
give a party a right of suit, unless such right exists 
independent of the Limitation Act. Nand Kurmr 
SUha V. Gout Sunkur, 13 Tf . R 30S> is questionable 
authority in so far as it decides that a piaintm 
can maintain a suit for damages against a delenO- 
ant for mahciously and without probable cause 
obtaining an interlocutory injunction. An alle- 
gation by the plaintiff that the defendants were 
actuated by malice and that their suit for perpetual 
inmnction ultimately proved unsuccessful when 
he decree of the High Court m their favour was 
et aside by His Majesty m Council was not a 
ufficient aUegation of want of reasonable and 
.robable cause Want of probable cause is not 
0 be inferred because of mere evidence of malice. 
''urner v. Amhler, 10 Q B. 252, referred to. €.r 
liCHARDSON, J. 8 95, Civil Piocedure Code, seems 
0 contemplate the possibility of a suit being 
►rought to recover compensation in respect oi a 
emporary injunction apphed for on insufucion 
:rouiids or m a suit instituted without reasonable 
tr probable cause. It is at least doubtful whether 
uch a suit is maintainable in the absence ot an 
mdertaking to pay compensation A party is no 
table m damages for procuring an err^eous 
Lecision. Dhurmo Naiain v, Sieemutty Dossee, 
8 W. R. 440, referred to Mohini Mohan Misseb 
' SURENDRA NaRAYAN SiNGH. (1914) 

18 C. W. N. II 89 

N PARI DELICTO. 

See Khoti Settlement Act (Bom Act I 
OF 1880), ss 9, 10 

L L. R. 38 Bom. 709 

NSOLVENCY. 

See Execution of Decree. 

I. L. R. 41 Calc. 50 
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INSOLVENCY— cowZtf. 

See Pkovincial Iksolvency Act (III op 
1907), ss 5, 6, 15, 16 

1. L. E. 3S AU. 250 
See Provincial Insolvency Act (III 
OP 1907), ss. 20, 22, 46. 

I. L. R. 36 All. 8 

— — -Title of Official Assignee 

— Official Assignee suhstituted for Judgment Debtors 
— Execution Sale — Effect of Sale — Indian Insol- 
vency Act, 1848 {11 <So 12 Yict. c. 21) The property 
of judgment-debtors having vested in the Official 
Assignee under the Indian Insolvency Act, 1848, 
judgment-creditors who had previously attached 
certain part of it obtamed an order that notice 
should issue to the Official Assmgee to show caus6 
why he should not^be substituted for the judgment- 
debtors as a party, and this notice was given. 
Without further notice to the Official Assignee 
the property attached was sold m execution : — 
Held, that the auction-purchasers obtamed no title 
against the Official Assignee. Raghunath Das 
V, SiTNDAR Das Khetri. (1914) 

L. R. 41 L A. 251 

INSOLVENCY ACT (in OF 1909) 

See Presidency Towns Insolvency Act. 

INSOLVENCY PROCEEDINGS. 

See CRnriNAL Procedure Code (Act V 
OP 1898), s. 195 (i), (c). 

I. L. R. 37 Mad. 107 

INSOLVENT. 

See Insolvency. 

See Presidency Towns Insolvency Act 
(III OF 1909), ss. 15 (2) and 21 (i). 

I. L. R. 38 Bom. 200 

See Presidency Towns Insolvency Act 
(III OP 1909), s 17. 

I. L. R. 38 Bom. 359 

See Provincial Insolvency Act (III 
OP 1907), s. 36 . L. R. 86 AU. 549 

See Provincial Insolvency Act (III op 
1907), ss. 43 AND 46. 

I. L. R. 36 AU. 576 

INSTALMENTS. 

See Civil Procedure Code (1908), 
0. XXXIV. 1. L. R. 38 Bom. 32 

INSURANCE. 

See Contract Act (IX op 1872), s. 28. 

I. L. R. 38 Bom. 344 

See Life Insurance. 

See Maruted Women’s Property Act 
(III op 1874), s. 6. 

1. L. R. 37 Mad. 483 

Warning that premises 

would be set on fire — Insurance in consequence of 
warning — Duty of assured to disclose facts affecting 
risk and premium — Defective declaration under 


INSURANCE— co?ic?d. 

0. XXX, n 2, Civil Piocedwe Code, its effect It 
IS the duty of a person who receives information 
or warnmg that his premises viU he set on fire, m 
consequence of winch he msures his premises, to 
disclose to the insurer the information so received 
If he fails to do so, the msurer is discharged fzom 
habihty. Greets. Citizens Insurance Co., Tupper^s 
I R., (U.C.) 596, C A , followed. Kelly v. Hochelaga 
I Fire Insuiance Co, 24 L Can. Jui. 298, distm- 
I guished Every circumstance winch would m- 
1 Suence or he likely to influence the judgment of a 
prudent insuier in fixing the piemium and in- 
determming whether he will take the risk or 
not, should he disclosed. There is a duty to 
disclose to the msuier all facts wffiich bear upon 
their being a possibility of a fire greater than 
usual, and w-dnch might indicate the motive of 
the assured in eflectmg the ins ui tine e. There 
is no ohhgation on an assured to disclose matters 
already knowui to the insurer. A suit need not 
be dismissed for incomplete disclosure of the 
names of partners, according to the provisions of 
0. XXX, r. 2, Civil Procedure Code. It is a 
defect winch may be allow^ed to be corrected. 
Abrahams Co v. Dunlop Pneumatic Tyre Co., 
[1905] 1 K B. 46, referred to. Diperial Pressing 
Co V. British Crown Assurance Corporation, 
Ld. (1913) . . I. L. R. 41 Calc. 581 

INTENTION. 

See Cause op Action. 

I. L. R. 41 Calc. 825 

See Construction op Document. 

L L. R. 37 Mad. 48a 

See Forpeiture. 

I. L. R. 41 Calc. 466 

INTERCEPTED LETTER. 

— admissibUity of — 

See Evidence. I. L. R. 41 Calc. 545 

INTEREST. 

See CmL Procedure Code (1882), s. 

257A . . I. L. R. 38 Bom. 219 

See Crv'iL Procedure Code (1908), s. 34 
0. XXXIV, ER. 2, 4. 

1. L. R. 36 All. 22a 

Aiieais of rent — Rate of 

inieiest — Evidence, if admissible, to explain hahu- 
liyat. Where a document recites that mteiest is 
to be paid by the tenant upon rent m arrears at the 
rate of one anna per rupee but does not expressly 
state whether interest at this rate is payable 
monthly or annually, evidence is not admissible 
to show what was really intended. Monmotha 
Nath Chaudhury v. Nabtn Chandra Sanyo!, 14 
O W. V. 1100, discussed. Mahomed Sumsooddeen v. 
Moonshee Abdul Huq, {1864) W. R. 379, not 
followed. Evidence to construe the terms of a 
contract is not inadmissible m certain cases.. 
Pratap Chandra Shaha v. Mahojmmed Ali Sarkar. 
(1913) . . • L L. R. 41 Calc. 342. 
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INTERPRETATION, CANON OF. 

8ee Remand . I. L. R. 41 Calc. 108 

INTERROGATORIES. 

See Discovery . I. L. R. 41 Calc. 6 

INVENTORY 

See Court Fees Amendment Act (XI 
OF 1899), s. 19 H. 

I. L. R. 41 Calc. 556 

IRREGULARITY. 

See Criminal Prcceduee Ccie, ss 2E0, 

537 . . . I. L. R. 36 AU. 133 

See Withdrawal of Suit 

I. L. R. 41 Calc. 633 

IRRIGATION ACT (BOM. VTl OF 1879). 

District Municipal Act 

{Bom Act III of 1901), s. 66 — Drainage cut — 
Drainage channel — Neglect of proper repairs hy local 
todies — Flow of water across the road into plaintiffs^ 
jleld — Damage — Liability of local bodies — Non- 
feasance — Neglect of highways. Where drainage 
water passing along a certain drainage cut owing 
to some default mstead of flowing along the 
assigned channel flowed across the road into the 
plaintiffs’ field and caused damage to the plaintiffs 
and the damage was found to be due, not to the 
authorized drainage work but to the neglect of the 
drainage channel which the Municipality was 
' bound to repair * — Held, that the Municipahty 
was liable to the plaintiffs m damages.- Per 
Curiam . — The exemption from liability of local 
bodies on the ground of non-feasance is confined 
to neglect of highways and does not apply to 
drainage works earned out by the local bodies for 
their convenience, which they are bound to main- 
tain in a proper state of repairs so that they shall 
not be a nmsance to the neighbourmg owners. 
Borough of Bathuist v. Macpheison, L. R, 4 App 
Gas, 256, Municipality of Pictou v. Geldeit, [ISOS'] 
A, C, 524, referred to. Dholha Town Municipality 
V, Patel Desaibhai (1913) 

1. L. R. 38 Bom. 116 


3 

JALKAR. 

See Fishery Rights 

L. R. 41 I. A. 331 

JOINDER OF CAUSES OF ACTION. 

See Civil Procedure Code (Act V of 
.1908), O II, B 2, 

I. L. R. 38 Bom. 444 

JOINT-FAMILY. 

See Hindu Law— Joint Family. 

See KAojas . I. L. R. 38 Bom. 449 

JOINT-FAMILY BUSINESS 

. ” Dissolution and accounts 

Private 'arbiiration — Award, operation of, on 


JOINT-FAMILY BUSINESS—co^^cZd. 

moneys realised by member on behalf of family — 
“ Cash ” meaning of The members of a joint- 
family business referred their disputes (in view of 
dissolution) to an arbitrator before whom on 31st 
July 1895 th6y stated, inter aha, that they had 
divided amongst themselves all the moveables con- 
sisting of cash and kind, etc. , that a sum of R5,650 
was payable to one of them B ; that they had under- 
stood the accounts among themselves and that 
“ now no co-sharer has any right to demand ac- 
counts from another and the arbitrator made his 
award or 5th August 1895. At the date of the 
award, there was an undischarged usufructuary 
mortgage executed on 16th June 1883, for 14 years, 
by one M in favour of B as representing the family, 
to he discharged hy receipt of the usufruct : Held, 
that the terms and intent of the award precluded 
the other co -sharers from asking for an account 
of moneys reahsed previous to the date of the award. 
The word “ cash ” referred to all moneys received 
by the parties before the statement was made to 
the arbitrator. Sheo Naeain Singh v. Bishunath 
Singh (1913) . . . 18 C. W. N. 436 

JOINT HINDU FAMILY. 

See Civil Procedure Code, 1908, 0. XX 

B. 18 . . I. L. R. 36 All. 4610 

See Hindu Law —Joint Family. 

See Specific Relief Act (I of 1877) , 
s. 42, . .1. L. R. 36 All. 136 

See Succession Certificate Act (VII 
of 1889), s. 4 . I. L. R. 36 All. 380 

See Transfer of Property Act (IV of 
1882), s. 99 . I. L. R. 86 AU. 516 

JOINT POSSESSION. 

— suit foi, if lies when no 

oustei — When ouster proved, paitition if only remedy 
— Plea that paitition propel lemedy, when to be 
taken A suit for joint possession is not maintain- 
able unless there is actual ouster If it is stated 
by the defendant in possession that the plaintiff 
has no right and if he is refused leave to enter 
the land, it is a case of actual ouster, and a suit for 
j'oint possession will he Sabat Chandra Mukho- 
-PADHYA V Rajendra Lal Mitra(1913) 

18 C. W. N. 430 

JUDGMENT 

See Criminal Procedure Code, ss 367, 

421. . . I. L. R. 36 All. 496 

Judgments and aiders 

not inter paities — Res pidicata — Estoppel — Evidence 
— Relemncy. Plaintiff purchased certain properties 
at a sale m execution of a money decree against A. 
A’s mother B, whose claim to the property under a 
kobala alleged to have been executed by the original 
owner D had been dismissed in execution proceed- 
ings also failed in a suit instituted by her against 
plamtiff and others under s. 283 of the Civil 
Procedure Code of 1882, it having been found that 
B was reaUy a henamidar for A Plamtiff, on 
proceeding to take possession, was opposed by D. 
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JUDGMENT— 

In a suit by the plaintiffs to recover the property i 
from D : Held, that the orders and decrees in the 
previous htigation were relevant to the issue as 
to title, and though not res 'judicata between the 
parties were admissible in evidence. Hamamurti 
Hhora v. The Secretary of State for India, I, L. It. 

36 Mad. 141, refeired to. Peaei Mohajt Shah a v. 
Dxjelavi Dassya (1913) , 18 C. W. N. 954 

JUDGMENT-DEBTOR. ^ 

death of — 

See Execution oe Deceee. ! 

I. L. R. 41 Calc, 50 | 

representative of — I 

See Appeal. I. L. R. 41 Calc. 418 j 

JUDICIAL COMMITTEE. ! 


JUEISDICTIOIf— 

See Moetoage . I, D. R. 37 Mad. 420 
See Penal Code Act (XLV of 1860), 
SS 182 AND 211 

I. L. R. 36 AU. 212 

See REGiSTRATION 

1. L. R. 41 CaJc. 972 

See Sale .IN Execution op Decree 

1. L. R. 41 Calc. 590 

* of Civil and Revenue Courts, — 

See Agra Tenancy Act (II of 1901), 
SS. 95 AND 167. I. L. R. 36 All. 4S 

See Agra Tenancy Act (11 of 1901), 
s. 167, Sen. IV, group C, No. 30 

I, I. R. 36 All. 55 

in suit for maintenance — 


functions of, in criminal cases — 

See Privy Council, practice of 

I. L. R. 41 Calc. 1023 

JUDICIAL DECISIONS. 

application of— 

See Sanction for Prosecution. f 

I. L. R. 41 Calc. 446 

JURISDICTION. 

See Civil and Revenue Courts. 

See High Court, Jurisdiction of 
See Arbitration . I. L. R. 36 All. 354 
See Civil Courts Act (Bom XIV of 
1869), s. 32 . 1. L. R. 38 Bom. 662 
See CiviL Procedure Code (1908), s. 20(c). 

I. L. R. 36 All. 563 
See Civil Procedure Code (1908)^ 0. 

XXI, R. 7 .1. L. R. 38 Bom. 194 

See Civil Procedure Code (1908). 0. 

XLVII, R . 1. L. R. 38 Bom. 416 
See Criminal Procedure Code, ss 112, 
167 . . 1. L. R. 36 All. 262 

See Criminal Procedure Code, s. 133 
I. L. R. 36 Ail. 209 
;S'ee Criminal Procedure Code, ss 145, 
435 . . I. L. R. 36 All. 233 

See Criminal Procedure Code, s. 203. 

I. L. R. 36 All. 129 
See Criminal Procedure Code, ss 350, 
528 . . I. L. R. 36 All. 315 

See Criminal Procedure Code, s. 437 
I. L. R. 36 All. 53 
See Divorce Act (IV oe 1869), ss. 2, 4, 7 
AND 45 . .1. L. R. 38 Bom. 126 

See Execution of decree. 

I. L. R. 36 All. 33 

See Extradition I. L. R. 41 Calc. 400 
See Minor — Guardian. 

L. R. 41 I. A. 314 


See Parsis. . I L. R. 38 Bom. 615 

I 1. — Sonthal Parganas- 

I — Suit to enforce Mortgage — Land partly in Sonthal 
\ Parganas — Usury — Sonthal Parganas Act [XXXYIl 
! of 1855), s. 2 — Sonthal Pwganas Settlement Pegu- 
I lation {Beng. Ill of 1872), ss. 5 and 6 — Sonthal 
i Parganas Justice Regulation {Beng V of 1893), 

; Part n--Civil Procedure Code {XU^ of 1882), 

' s. 19 A suit was brought in 1904 in the Court of 
' the Subordinate Judge at Bhagalpur to enforce 
‘ a nioitgage of land, of vhich a portion was situate 
in the Sonthal Parganas (a part only of that land 
having been settled) and a portion in the Bhagalpur 
distiict. The mortgage provided that it might 
I he enfoiced in the Bhagalpur Court • — Held, 

' (i) that all suits in regaid to land in the Sonthal 
I Parganas, so long as the land has not been settled 
I and the settlement notified in the Calcutta Gazette, 

. must be brought before the settlement officeis or 
; the Courts of officers appointed under the Sonthal 
I Parganas Act, 1855, and the Sonthal Parganas 
1 Justice Regulation, 1893, and that the Bhagalpur 
J Court had no juiisdiction in the present suit 
under the Code of Civil Pioccdurc, 1882, s. 19, or 
, otheivise , (u) that the Court exeicising jurisdiction 
to enforce the mortgage was bound by the rules 
I as to usury contained in s. 6 of the Sonthal Parganas 
Settlement Regulation, 1872 Maha Prasad v. 

' Ramani Mohan Singh (1914) 

j L. R. 41 I. A. 197 

j 2. Tiial — High Coiut 

I — Power to defeimuie venue ivhen seveial Covits 
i have concurient local jut isdiction — Absence of any 
doubt as to ivhich Conti has such no isdiction 
j — Inierfetence on the ground of convenience only — • 

I Ciiminal Ptoceduie Code {Act V of 1898), s 185 
Section 185 of the Criminal Procedure Code does not 
warrant the High Court, witlun the local limits of 
whose criminal jurisdiction the offender actually 
IS, in interfering thereunder merely on the ground 
of convenience, but only when a doubt arises as 
to the Court by which an offence should be en- 
quired into or tried. Where, therefore, there is 
no doubt that two Courts are equally competent 
to exercise jurisdiction, the High Couit has no 
power under the section. IIajani Benode 
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JUEISDimON'— 

Chakbavaeti V. All Indian Banking and In- 
SDEANCE Co. (1913) . I. L. R. 41 Calc. 305 

3^ :::: Additional BessioTis 

Judge, competency of, to iiy suit undei s 92 
of the Civil Procedure Code, 1908, if not diiectly 
empoueied by Local Government — Civil Procedure 
Code [Act V of 1908), ss, 24, 92SengalN W, P. 
and Assam Civil Couits Act [XII of 1887), s, 8, 
An Additional District Judge, who is not vested 
with the power of trying suits under s 92 of the 
Code of Civil Proceduie by the Local Government, 
has no jurisdiction to tiy such suits, and a transfer 
of such a suit by the District Judge to the Additional 
District Judge is not competent. Abdul Kanm 
Abu Ahmed Khan v. Abdus Sohhan CTioudhry, 
I. L. P. 39 Calc. 146 referied to Mahomed Mttsa 
V. Abxtl Hassan Kban (1914) 

I. L. R. 41 Calc. 866 

4. Pxecution of decree 

— Ejectment — Indian High Courts Act, 1861 [24 
<L 25 Vict c 104) s 15 — Bengal, Assam Civil 
Com is Act, [XI J of 1887), s 21 — Sonthal Paiganas 
Civil Couits Statutory Rules, paragraph 29 — 
Sonthal Parganas Act, [XXXVII of 1885), s. 1, 
cl. [2), s. 2 — Sonthal Parganas Settlement Regulation 
[III of 1872) — Sonthal Paiganas Rent Regulation 
[II of 1886), s. 25 — Sonthal Parganas Justice Regu- 
lation [V of 1893), 68 7, 9, 12, 14, 15, 27. Where 
the decree-holder apphed foi execution of a rent 
decree by ejectment, as previous applications for 
attachment and sale had failed, and the Sub-Deputy 
Collector of Deogbar ordered the ejectment of 
the judgment-debtor from a poition of the holding, 
but the Deputy Commissioner on the recommenda- 
tion of the Sub -Divisional Officer sanctioned evic- 
tion from the whole holding, and as the suit for 
"rent was valued at less than -one thousand rupees, 
though the market value of the land was more : — 
Held, that the suit was rightly tried in the Court 
of the Sub -Deputy Collector, and the execution 
proceeding was properly commenced in the Court 
in which the suit had been brought and the decree 
made. Held, also, that in relation to that Court, 
the Court of the Commissioner was the High Court 
[vide s. 15 of Regulation V of 18,93), and not this 
High Court Though the same individual may be 
appointed to discharge the duties of Sub -Divisional 
Officer and Subordinate Judge or Deputy Com- 
missioner and District Judge, and in one set of 
Courts be subject to the superintendence of this 
High Court, stili the two sets of Courts as institu- 
tions or tribunals were entirely distinct from each 
other. Abdul Kanm v. The Municipal Ojficer, 
Aden, I. L. R. 27 Bom. 575, Municipal Officer, 
Aden v. Ismail Hajee Allana, I. L R. SO Bom. 
246, Rhimhai v. Mariam, I. L. R. 34 Bom. 267, 
In the matter of John Thomson, 6 B. L. R 180 ; 
14 R. 257, distinguished. Golam Na'jaf Miah 
V. Panchanan Gupta, 19 0. L. J. 292, followed. 
Held, further, that s. 25 of Regulation II of 1886 
was framed for the protection of the raiyat. If 
the execution Court determmed that the decree 
was to be executed by ejectment, that order was 
not to be earned out until it had been sanctioned 


JURISDICTION—co^^fc? 

by the Deputy Commissioner, and even then 
there need be no ejectment if the decree was 
satisfied It could never have been intended 
that the scope of the order as made by the execu- 
tion Court should be widened by the Deputy 
Commissioner, as had been done in the present 
case, and that without any notice to the raiyat. 
Daebaki Panjaea V. Bhoti Roy (1814) 

I. L. R. 41 Calc. 915 

5. Civil Courts — 

Taxes levied by cantonment authorities — Payment 
under protest — Jurisdiction of Civil Courts to en- 
tertain suit for lecovery of payment Civil Courts 
have jurisdiction to entertain a suit to recover the 
amount of taxes levied by the cantonment autho- 
rities and paid under protest on the ground that 
the assessment was illegal. This may be the case 
both when a serious demand requiring very atten- 
tive consideration had been made on the plaintiffs 
and reasonable time has not been given to the 
latter to take advice on the subject and when the 
cantonment authorities have wholly disregarded the 
basis on which the rate should have been assessed, 
by assessing the rate upon the gross income of the 
plaintiffs. Kasandas v. Anklesvar, 1. L R. 26 
Bom. 294, followed. Seceetaey of State foe 
India v. Majoe Hughes (1913) 

I* L. R. 38 Bom. 293 

6. __ Transfer of venue 

fiom one Court to another after decree — Appellate 
forum The District Munsif of Madanapalle havmg 
jurisdiction over Kadiri, passed a decree on 30th 
March 1911 in respect of a cause of action which 
arose m Kadiri on 1st April 1911 Kadiri was 
transferred to the territorial jurisdiction of the 
Distiict Munsif’ s Court at Penukonda, from which 
appeals lay to the District Court at BeUary, whereas 
appeals from the District Munsif’ s Court at Mada- 
napalle lay to the District Court at Guddapah. 
Held, on the question as to the proper appellate 
foium in the case, that the appeal fiom the decreee 
lay to the District Court at BeUary, as the transfer 
of territorial jurisdiction ipso facto effected a 
transfer of venue. Subbayyau R.4CHAYyA. 1914) 

I. L. R. 37 Mad. 477 

7. Objection to, taken 

at a late stage when entertainable. Where, exception 
being taken to the Court’s jurisdiction to entertain 
a suit, an issue was raised, but the objection was 
over-ruled and on appeal to the High Court the 
defendant did not raise the question, but did so 
before the Judicial Committee : Held, that inas- 
much as the question was one of jurisdiction and 
it did not depend on disputed facts, the Judicial 
Committee could not decline to entertain ifc, specialy 
as It necessarily presented itself in argument. 
Maha Peosad Singh v. Ramani Mohan Singh 
(1914) 18 C. W. N. 994r 

8. Objection by defend* 

ant to — Defendant, if acquiesces by not applying 
for transfer. A defendant who takes exception 
to the jurisdiction of the Court, is not bound to 
apply for a transfer of the suit to the proper Courts, 
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JUKISDICTION — concU. 

and does not acquiesce in the trial of the smt by 
not so applying. Batan Chand Dhabam Chand 
V. Secbetaey OB State bob India (1914) 

18 C. W. N. 1340 

JURY. 

See Cbiminal Pbocedtjbe Code, s. 282 . 

I. L. R. 36 AU. 481 

See Jdby, tbial by. 

power to question as to the reasons 

for verdict — 

See Vebdict oe Jdby. 

I. L. R. 41 Calc. 621 

JURY, TRIAL BY. 

— M%sdireciion — Trial by 

Jury — Misdirection in charge to Jury — Questions 
of fact, Judge’s expession of opinion in dogmatic 
and unqualified terms — Matencd evidence, omission 
to refer to — Conditions precedent to using certain 
evidence and drawing adverse inference against 
accused, omission to point out — Absconding not 
incompatible with innocence, omission to point out 
— BeJnal by a new Judge. Where the accused was 
convicted tinder ss 304, 328 of the Penal Code, 
for having administered aisenic mixed with sugar 
to two boys and thereby caused the death of one 
and hurt to the other, and the Sessions Judge in 
his charge to the jury expressed his own opinion 
on the evidence in terms too dogmatic and un- 
quahfied, although he informed them that on 
questions of fact they were not bound by any 
opinion of his, and omitted to refer to some state- 
ments of one of the two boys before the Commit- 
ting Magistrate and before the Sessions Judge 
and did not warn the jury that before drawing 
inferences against the accused they must first be 
satisfied that he knew of the presence of arsenic 
in the sugar and that the evidence negatived the 
possibility of accident or mistake, and that before 
using the Chemical Examiner’s report they must 
be satisfied on the evidence that the substances 
exammed were in fact what they were said to be, 
and in discussing the question of accused’s absence 
from his village did not warn the Juiy that even 
if they believed that he absconded, absconding 
is not necessarily or invariably incompatible 
with innocence : Held, that the charge to the 
Jury was vitiated by misdirection. The High 
Court set aside the conviction and sentence and 
ordered a retrial by a new Judge on the ground 
that the trying Judge had formed a strong opinion 
on the case Oeel Mollah v. The King-Empebob 
(1913) 18 C. W. N. 180 

JUS TERTH. 

Suit in ejectment. The 

defendant in ejectment might set up and prove 
jus tertn. The defendant is entitled to rely on the 
jus tertn appearing from the facts adduced by the 
plaintiff to defeat his claim. Sitabam Bhimaji v. 
Sadhtt. . . . I. L, R. 38 Bom. 240 


K 

KABULIYAT. 

See Inteeest. I. L. R. 41 Calc. 342 

See Landlobd and Tenant. 

I. L. R. 41 Calc. 493 

KAZIS ACT (Xn OF 1880). 

■■ • • - ^ — ss. 2 and 4 — Kazi not 

entitled to any exclusive light ia officiate as such. 
The appointment of a person as Kazi under the 
Kazis’ Act (XII of 1880) does not confer on the 
appomtee any exclusive franchise or any exclusive 
right to perform the functions of his ofiSce. Where, 
therefore, the plaintiff, a Kazi appointed under 
the Act, sued the defendant to restrain him from 
officiating at marriages, and for the recovery of 
sums of money received by the latter as fees for 
nilckas performed by him : Held, that the suit 
must fail, as the plaintiff had no right to restrain 
any person from dischaxgmg any of the functions 
of a Kazi Muhammad Yussuh v. Sayad Ahmed, 

1 Bom. H. C. R. Appx , 18, distinguished. Sayad 
HasTiim Saheb v. Euseinsha, I. L. R. 13 Bom. 
429, Mira Mohidin v. Asan Mohidin, 17 Mad. 
L. J. 421, Bhoolwa v. Syud Unwur Ulee, {1869) 
N. W. P., S. B. A. 127, and Zeenutoollah Cazee v. 
Nujeeboolldh, 1835 6 Ben. 8. D. A. 31, referred to 
Sheik Ummab v Bitdan IChan (1914), 

I. L. R. 37 Mad. 228 

KHOJAS. 

— ^ — — Hindu law, how far 

applicable to Khojas — Joint family — Presumption 
as to membership of joint family — Mahomedan law 
— Spes successioms, transfer of — Family arrange- 
ment in the nature of a partition, reasonableness of — 
Limitation Act {IX of 1908), Articles 91 and 127. 
In the year 1879 one D, a Khoja, was hving at 
Malad in the Thana District, where he carried on 
a small busmess, together with, intei aha, his 
mother and unmarried daughter, his sons A and 
I and A’s wife and A’s son J. In that year it was 
agreed that A should separate from the rest of 
the family and should receive what was considered 
to be his share in. the family property. The 
family property was valued at Rs. 4,500 and 
Bs. 900 or the fifth part of it w^as made over to 
A or the members of his family as bis share, namely, 
Bs. 400 in cash given to A, ornaments of the value 
of Bs 200 given to -4’s wife and a house of the 
value of Bs. 300 settled on J. The terms of this 
transaction were contained in a deed of release dated 
the 13th of February 1879, by which deed A released 
all claims of himself and his wife and son agamst 
the family and family property. Subsequently 
I by bimseK or assisted by his father D continued 
to carry on business and acquired a considerable 
amount of property. After the release, A hved 
m the house given by the release to his son J and 
some 12 or 13 years after the release another son 
was horn to A, namely X. J and X at times 
hved with their grandfather B and their uncle I 
and received assistance from them in various 
ways, in particular their marriage and other 


I 
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KHOJAS — contd. 

ceremonies bemg performed from D’s house and 
at his expense. J and X were at times also em- 
ployed by D and I in their business for wages. 
In the year 1902, D made a gift to I of his property 
at Malad reserving about Rs. 7,000 to himself. 
J and X filed the present suit. In their plamt 
they stated that the release of the 13th of February 
1S79 was not vahd or binding as having been 
obtained by fraud, undue influence, etc., and 
also because it had not been acted upon. They 
prayed, inter aha, for a declaration that the above- 
mentioned business and properties were the pro- 
perties and business of an undivided family, that 
the rights of the plamtiffs and defendants therem 
might be ascertamed and declared, that the pro- 
perties might be partitioned between the plamtiffs 
and defendants in accordance with their mterests 
so ascertamed and declared, that all necessary 
accounts might be taken, that a receiver might be 
appomted, that D and I might be restrained by 
injunction from alienating the properties, that 
it might be declared that the release of the 13th 
of February 1879 was not valid and bmdmg on 
the plaintiffs and A and that it might be declared 
that the deed of gift of the 8th of October 1902 
was void and of no effect as agamst the mterests 
of the plamtiffs and other members of the joint 
family. D and I filed written statements denying 
the allegations as to fraud, etc., and asserting that 
the release of the 13th of February 1879 had been 
acted on. It was assumed in the pleadings that 
the parties were governed by the Hmdu law 
of the joint family. Held, that, as to the law 
governing iChojas the proper way to approach 
the question was as follows : — (i) \^ere Mahome- 
dans were concerned the mvariable and general 
presumption was that they were governed by the 
Mahomedan law and usage and that it lay on a 
party settmg up a custom in derogation of that 
law to prove it strictly, (u) But that in matter 
of simple succession and inhentance it was to be 
taken as estabhshed that succession and inhentance 
among Khojas and Memons were governed by 
Hindu law “ as apphed to separate and self- 
acqLuired property.” Held, accordingly, that the 
plaint disclosed no cause of action at aU unless 
the plamtiffs had alleged and were prepared to 
prove two or three saHent features of the Hindu 
law of the jomt family as customs adopted by the 
Khojas of Bombay as the question mvolved m 
the suit did not really arise on a plea of simple 
succession and inheritance and that there had 
been no allegation of custom and no attempt had 
been made to prove a custom and in any case 
many of the prayers in the plaint were on the 
face of them bad as the plaintiffs could not have 
the declaration asked for as to the nature of the 
property and their rights therem not sue for parti- 
tion. Held, further, that assuming this to have been 
a jomt family under Hindu law when A passed the 
release of the 13th of February 1879, he went out 
of the fai^y and purported to take out of it his 
w^e and infant son, that the plaintiffs could not 
of fbo release as void under Mahomedan 
iawjas the mere transfer of e^epes siiccessionis as 


KHO J A S — concld, 

under Mahomedan law the plamtiffs had no cause 
of action and that X, havmg been born after his 
father A had gone out of the family, from the 
point of view of members of the joint family 
did not exist. Held, further, that it could not be 
inferred from the facts that their grandfather and 
uncle had kept the plamtiffs, educated them, and 
got them married, etc., that the plaintiffs thus 
became members of a joint family, that what was 
to be looked at m estimating the reasonableness 
of such family arrangements as the release of the 
13th of February 1879 (under Hmdu law) was not 
the state of the family fortune on the day it was 
called in question but at the time it was made 
and that if there was then an adequate motive 
the Court would not scrutinize too closely the 
adequateness of the consideration. Ramdas v. 
Ghahildas, 12 Bom. L. R. 621, apphed. Semhle : 
Where the existence of a document if vahd and 
binding on a party would defeat his suit to 
recover possession of any property, he must sue 
under Article 91 of the Limitation Act for the 
cancellation of the document and that if he does 
not take steps in time to remove what else will 
be a bar to the success of his suit, he cannot sur- 
mount that bar during the trial by exactly the 
attack he ought to have made on it directly and 
within the shorter period allowed by the law of 
hmitation. Semhle ; Article 127 of the Limitation 
Act does not apply to Mahomedans as such or to 
Elhojas and Memons except where the property 
is shown to have gone through one unimpaired 
descent and thereafter to have been held by the 
survivors as jomt family property. Wasantrao v. 
Anandrao, 6 Bom. L. R. 925, considered. Semhle : 
also, since no Khoja son can enforce a partition 
it follows that he cannot be a co-sharer. Ahmed- 
hhoy Huhibhhoy v. Cassimbhoy Ahmedbhoy, 1. L. R, 
13 Bom. 534 and Ram Sartaj Kuan v. Ram Deoraj 
Kuan, L. R. 15 1. A. 51, considered. Jak Mahomed 
r> Dattj Jaeeer (1913) . L L. R. 38 Bom. 449 

KHOTI SETTLEMENT ACT (BOM. I OF 1880). 

— ■ SS. 9, 10 — Khoti Tahshim — Resignation 

of occupancy rights — Transfer — Lease for a term of 
years — Kxpiration of the lease — Suit to recover pos- 
session — Impeachment of plaintiff^s tide — Gonsent 
of khots necessary for transfer-— Resignation accom- 
panied by consideration — Parties in pan delicto-^ 
Estoppel. The defendant resigned his occupancy 
rights m a khoti takshim to the plaintiff, who was 
one of the khots, in the year 1905, Syuchroi^usly 
with this resignation a lease for a term of ftve 
years was executed and the defendant attorned 
to the plaintiff in respect of the lands. The 
defendant’s resignation was accompanied by 
consideration. After the expiration of the term 
of the lease, the plaintiff sued to recover possession 
of the lands and the defendant impugned the 
plamtiff’s title. Held, dismissing the suit for 
recovery of possession, that the foundation of the 
plaintiff’s title in 1905 was illegal, that the resig- 
nation and lease having been made at the same 
time and having formed part of what was virtually 
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KHOTI SETTLEMENT ACT (BOM, I OP 1880)— , 

condd. 

SS. 9, 10— concU. 

one transaction, if the transfer which the resigna- 
tion was held to amount to were tainted with any 
illegality as being in contravention of the statute 
law, namely, the Khoti Settlement Act (Bom. 
Act I of 1880), the letting must go with it, that 
under section 9 of the said Act the consent of the 
khots including the plamtiS was necessary te 
the validity of the transfer and it was not shown 
that such consent had been obtamed, that accord- 
ingly th^ conditions stated in s 9 bemg not com- 
plied with there was no transfer under that section, 
nor could the transaction be regarded as a resigna- 
tion under s. 10 of the said Act because it was 
accompanied by consideration. Held, further, 
that in the case of a contract where both the 
parties were in pan delicto the plamtiff was not 
entitled to estop the defendant from showmg the 
illegality of his title, nor was there any estoppel 
agamst any Act of Parhament or m India against 
an Act of the Legislature. Shbidhah Balkrishna 
V, Babaji Mula (1914) I. L. R. 38 Bom. 709 

KHOTI TAKSHIM. 

See Khoti Settlement Act (Bom. I of 
1880), SS. 9, 10. 

I. L. R. 38 Bom. 709 

KIDNAPPING. 

See Kidnappingfkom lawful Guardian- 
ship. 

Bemoval hy the mother 

of her child from the custody of the father after decree 
nisi delivering custody to him — Absence of prayer 
in divorce petition for custody, and of subsequent 
application therefor — Hx paite decree — Submission 
of decree to High Couit for confirmation — Order of 
custody part of the decree — Time of operation of 
order of custody — Divorce Act {IV of 1869), ss, 17, 
43, 57— Penal Code {Act XLV of 1860), s. 363. 
Where the plaint in a^divorce suit did not contam 
a prayer for custody of the child and there was 
no subsequent apphcation therefor by the husband, 
but the District Judge passed an ex parte decree 
nisi and mcluded m it, as one of its terms, a direc- 
tion, ^vlthout notice to the wife, to dehver her 
child to the father, and submitted the decree to 
the High Court for confirmation ; and where the 
father subsequently obtained custody of the 
child but she took it away from his house, and 
was charged with kidnapping : — Held, that the 
Judge’s direction as to the custody of the child 
was not intended to be an ad interim order under 
s. 43 of the Divorce Act, which was to take effect 
immediately, but formed an integral part of the 
decree and did not operate till cor&mation by the 
High Court, and that she had, therefore, committed 
no offence punishable under the Penal Code. 
Ledhe, v. Ledlie, I. L. B. 18 Calc, 473, referred to. 
Borthwioe, V. Borthwick (1913) 

I. L. R. 41 Calc. 714 


KIDNAPPING FROM LAWFUL GUARD 
lANSHEP. 

See Penal Code (Act XLV of 1860), 

s. 363 . . I. L. R. 37 Mad. 567 

KING’S BENCH, COURT OF. 

See Contempt of Court. 

h L. R. 41 Calc. 173 

KULACHAR. 

See Babuana and Sohag Grants, 

L. R. 41 I. A. 275 

KUMAUN. 

land tenures of — 

See Civil Proceedure Code (1908) s. 100. 

I. L. R. 36 AH. 256 


I 


LAKHIRAJ LAND. 

See Rent-free Holding. 

18 C. W. N. 1206 

— - — Lahhiraj or rent-free 

holding, grant of, if valid— '' Lahhiraj,'' meaning of— 
“ Belagan," meaning of — Becord-of -rights, entries 
of holdings in, as “ belagan " and “ tabillagan,' 
efiect of — Presumption from long and uninteirupted 
non-payment of rent, that holding “ lalhira)," The 
word “ belagan ” means simply “ not paying 
agricultural rent ” and does not imply anything as 
to liabihty to pay rent,wliilst the word “ kabillagan” 
indicates a tenancy for which rent is not actually 
paid, but which is habie to pay rent. ^ere in 
respect of a holding entered in the record- oi-rights 
as “ belagan ” the DLstrict Judge presumed, from 
evidence of long and unmterrupted possession 
without payment of rent, a grant of land under 
conditions which make it rent-free : Held, that 
the District Judge was entitled to make that 
presumption and his determination in no way con- 
flicted with the entry in the record- of -rights. 
There can be a rent-free grant of permanently 
settled land and such a grant cannot he ^eated 
as a nullity hy the grantor or his heirs or by any 
person claiming through him. Mohamed Am v. 
Asadunnissa Bibi, 9 W. B. 1, referred to. Kesbtwar 
Bhagat^;. Sheo Prosad Lal (1^13) 

18 C. W. N. 91o 


iAMBARDAR 


See Agra Tenancy Act H of 1901, s. 194 

•IP All A A. 


LAND ACQUISITION. 

- See Land Acquisttion Act. 

Bustee Land — Valua- 
tion, principle of— Calcutta Municipal Act 
Act in of 1899), 5 . 557, sub-ss. {c), {d)—Mar]cet 
value— Inadmissibility of evidence, mth regard to 
sales of other lands in the neighhourTwodr-hand 
Awidtion Act {I of 189i), ss. 6, 23. When a land 


I 
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LAND ACQIJlSmON—coTic?^?. 

is compulsorily acquired, any use to which the land 
may he put in future should not be taken mto 
consideration in detei mining its value. The 
valuation should be according to the market- value 
at the time of the acquisition. Sub-s (c) of s 557 
of the Municipal Act precludes evidence being 
given of other purposes to which bustee land can be 
put in future. Evidence, relating to the under- 
tenants and rents paid by them, is not relevant for 
the purpose of ascertaining the market-value as 
defined by sub-s (r) of s 557 of the Municipal Act. 
Hansh Chunder Neogy v. Secretary of State foi India, 
lie. W N. 875, followed. Manindka Chandba 
Nandi v. Secretaby of State for India 
(1914). . . . I. L. R. 41 Calc. 967 

LAND ACQUISITION ACT (I OF 1894 ). 

1 . — Go^n'pulsory acquisition 

of land for quarrying purposes — Special adaptability 
for quairying is element for consideration — Compen- 
sation. Where a piece of land is compulsorily ac- 
quired by Government for quarrying purposes, its 
special adaptability for quarrying is an element for 
consideration in fixing the amount of compensa- 
tion Daya Khxtshal V. Assistant Collector, 
Surat (1913). . . I. L. R. 38 Bom. 37 

2. — ; Noahad MeJial property> 

acquisition, of — Apportionment of compensation 
between Government and claimant — Basis of calcula- 
tion of value of Government interest — Chance of 
enhancement of rent, value of. A Noabad Mehal 
held under Government imphes a hereditary 
and transferable title in perpetuity subject to 
payment of lent for all lands under cultivation 
Wheie certain properties included in a Noabad 
Mehal held under the Government were acquired 
under the Land Acquisition Act . Held, that 
the mere fact that the rent was enhancible did not 
justify the Court awarding half the compensation 
money to Government, as Government would 
not in ordinary course increase the assessment 
unless the assets of the property also increased. 
That the interest of the Government ought to 
be measured by capitalising the present rent 
at 30 years’ purchase. Jo gesh Chandra Bat v. 
The Secretary of State for India (1912) 

18 C. W. N. 531 

ss. 6,23. 

See Land Acquisition. 

I. L. R. 41 Calc. 967 

s. 7. 

See Railways Act (IS of 1890), s. 7, 

I. L. R. 38 Bomb. 565 

S. 54 — Bombay Civil Cowts Act {XIV 

of 1869), s. 16 — Civil Procedure Code {Act F of 1908) t 
s. 96 (1) — Beference to Assistant Judge — Award not 
exceeding Ms. 5,000— Appeal to the District Judge- 
Second appeal to the High Court not maintainable 
A reference having been made in accordance with 
the provisions of the Bombay Civil Courts Act 
(SIV of 1869) to the Assistant Judge, he tried the 
reference and made an award under the Land 


LAND ACQUISITION ACT (I OP 1894)— 

S, 64 — conoid. 

Acquisition Act (I of 1894) which did not exceed 
Bs 5,000. An appeal was presented against the 
said award to the District Judge and he having 
decided the appeal, a second appeal was pieferred 
to the High Court Held, that under section 16 
of the Bombay Civil Courts Act (XIV of 1869) the 
Court authorized to heai appeals from the Assis 
tant Judge’s Court where the value of the subject- 
matter was less than Bs. 5,000 was the District 
Court and not the High Court, and no second ap- 
peal being expressly given by the Act, the (second) 
appeal to the High Court was not maintainable. 
Ahmedbhoy Habibbhoy V. Waman Dhondu 
(1913) . , . . I. L. R. 38 Bom. 337 

LANDLORD AND TENANT. 
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See Adverse Possession 
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R. 38 Bom. 53 



I. L. 

R. 37 Mad. 373 


See Civil Procedure 

Code (1908), 0. 


II, R. 2 

I. L. 

R. 38 Bom. 444 


See Ejectment 

1. L. 

R. 87 Mad. 281 


1. ADVERSE POSSESSION. 

Adverse possession by 

tenant — Suit for declaration of title to plhar and 
inpinction against defendants — Plaintiffs title based 
on duipuini lease — Defendants^ possession as tenants 
for 12 years pievious to lease — Knowledge, if necessary 
to constitute possession adverse "Where the plaint- 
iff sued for a declaration of his title to a certain 
jallai and foi an injunction prohibiting the de- 
fendants from catching fish in that 'jalTcar and it 
was admitted that the plaintiff was entitled to an 
eight annas share of the plkar and the plaintiff 
claimed the other eight annas share under a dur- 
putni lease granted to them by one B, the putmdar 
of the said eight annas share, who, it was found, had 
no possession at the time of granting the lease to 
the plaintiffs and no knowledge as to who was in 
actual possession and the defendants proved 
possession as tenants for 12 years previous to the 
grantmg of the lease by B to the plaintiffs : Held, 
that the defendants by their possession gained 
title as agamst all the world and this held good as 
against the person who was in|fact thair landlord, 
though he di<I not know, and the defendants^ 
possession was a good answer to the plaintiffs’ 
claim which was equivalent to a claim for Jehas 
possession. Ishan Chandra v. Mam Manjan, 2 C. 
L J. 125, Ichharam Singh v. Nilmoney Bahida, 
I. L. M. 35 Calc. 470 . s. c. 12 C. W. N. 636, 
and Gopal Krishna v. Lahhiram, 16 C W. N. 634, 
followed. ^ Kali Charan Saha v. Dabieuddin 
Ahmed (1913) . . . 18 C. W. N. 654 
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LMDLORD AND TENANT— 

2 EJECTMENT 

■ Landloyd and tmanl — 

Right of lessee aftei expiyyof lease, to e^ect a tiespassei. 
Where a lessee, wiiose lease had expired piior to 
suit, sued for possession of the land leased to him, 
from a trespasser Held^ that the expiration of then 
lease did not necessarily imply the expiration of 
lessee’s right of possession, and the lessee was 
entitled to a decree for possession as against tres- 
passers a foitioji where the landlord acquiesced 
in plaintiff getting a decree. Gihbins v Buclland, 

L J^S2 Exch. 156, and Knight v. Closle, Id Q. B. D 
294, referred to Yeis-kayya v Satteyya (1914) 

L L. R. 37 Mad. 281 

3 LEASE 

1. — Lease of land pr 

mining coal — Descuption in kabuliyat given in higlia^ 
and boundaries specified in schedule — Aiea of land 
delivered found less than aiea stated in lahuliyat — 
Claim to abatement of lent in respect of deficiency — 
Onus on tenant to pioie nght to reduction of rent — 
Construction of kabuhyat — Negotiations leading to 
■contiact and ofJiei extraneous evidence inadmissible 
in evidence. This appeal arose out of a suit for 
Rs. 23,868 as arrears of rent, cesses and interest 
under a mokaran maurasi kabuhyat dated 3rd 
December 1894 (1301) executed by the respondent 
on behalf of himself and his co-sharers (the other 
respondei ts) in favour of the predecessor in title 
of the appellant, for the right of coal minmg under 
“ 400 bighas of land ” in mauzah Dobari in Man- 
bhum (the boundaries of the area leased being 
specified in a schedule to the kabuhyat) at a rental 
of Rs. 2,800 a year which the kabvhyat stated 

shall never on any accourfb be varied.” The 
land withm the boundaries specified in the schedule 
was not measured at any time, or if measured it 
was not shown what the measurement was in 
bighas. The defence, so far as mateiial, was 
mainly that the respondents had been given pos- 
session of the mining rights under an area less 
than 400 bighas of land, and were therefore entitled 
to an abatement of the rent in lespect of the de- 
ficiency , that by an injunction made in 1902 in a 
suit brought by the appellant, the lights of the 
respondents to work coal underneath the land 
leased to them was restiioted to an area of 275 
bighas, and they tendeied rent at a reduced rate 
which the appellant refused to accept The rent 
had been reduced in 1898 (1305) by the original 
lessor OL the ground that the coal taken out was of 
inferior quahty, and rent had been paid at the 
reduced rate for 2 years ; but the document wit- 
nessing the reduction had not been registered, and 
was therefore inadmissible in evidence On the 
construction of the kabuhyat the appellant con- 
tended that the respondents were entitled only 
to the coal underneath such quantity of land as 
was contained within the boundaries given in 
the schedule ; and the contention of the respond- 
ents was that they were entitled to the coal under- . 
neath the full quantity of 400 bighas of land [ 
Roth Courts below found that 400 bighas of land 
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i 3 LBASE—contd. 

I had been demised : but the Subordinate Judge, 

] while finding that the respondents were in posses - 
1 Sion of only 346 bighas, held that they Tvere not 
' entitled to any abatement of rent in i aspect of the 
deficiency The High Couit disregarded the des- 
cription of the land by boundaries, but found on 
the evidence in the former suit that the respond- 
ents had only been in possession of 275 bighas, 
and held that they weie entitled to a pioi^oitionate 
abatement of the rent fixed by the kabuhyat. 
Held (reveismg the decrees of the Coimts in India), 
that the question as to what had been demised in 
1S94 turned on the tiue constiiiction of the kahii- 
hyat w^hich could not be varied by extraneous 
evidence as to the negotiations wLicli led up to the 
contract, or by evidence showing tliat within the 
boundaries specified in the kabuhyat there was not 
400 bighas of land. Held, further, that there was 
no rehablo and admissible evidence to prove that 
the oiiginal lessor ever bound himseE permanently 
to accept a reduced rent ; and the fact that he did 
so for some years was consistent with the reduc- 
tion having been a mere voluntary and temporary 
abatement. It was for the respondents to make 
out a case for the abatement of the rent, but they 
had not proved how many bighas were contained 
in the area of mouzah Doban within the boun- 
daries specified in the sechedule to the kabuliyat, 
nor had they pzovecl the area in bighas within 
those boundaries of which they were put in posses- 
sion. They had not proved, otherwise than by the 
action of the Subordinate Judge on the former 
suit in granting an injunction m the form in which 
it was gi anted, and by their neglect to appeal from 
that decree, that they had been deprived of the 
right to work any coal which otherwise they would 
have been entitled to work under the demise ; and 
the injunction as gi anted gave them no right which 
they could enforce by suit, or of which they could 
avail themselves as a defence to a suit for the 
fixed rent , thay had in fact wholly failed to prove 
any facts which would entitle them to any abate- 
ment of the rent fixed by the kabuhyat The 
tendeis based on a reduced rent were therefore 
not good, and were ineffective ; and the appellant 
was entitled to a decree for the amount sued for, 
less the costs of the former suit. Durga Prasad 
SixGH V. Rajendea Naeayak Ragchi (1913) 

I. L. R. 41 Caic. 493 

2. Lease for a term 

— Clause alloiving removal of fixtine after expiry 
of lease, if a renewal clause — Notice of a lease — 
Notice of terms of a lease — Estoppel — Ouster Terms 
in a lease giving the letsee, if unwilling at the end 
of the teim to take a fresh settlement, the right to 
take away the fixtures put on the land cannot 
operate as a covenant under which the lessee could 
compel the lessor to grant a fresh term. Sarat? 
CHAi^DRA MxTEIHOPADHYAY V. RaJEITDRA LaX. 

Mitra (1913) . , . 18 C. W. N. 420 

3 ^ Nim-howla lease 

stipulation iv, against voluntaiy alienation by fenan 



( 235 ) 


DIGEST OF CASES. 


( 236 ) 


LANDLORD AND TENANT— 

3. LEASE — concld. 

to 'person other than landlord — Furchase of tenure by 
stranger at sale %n execution of money -dectee — Pur- 
chaser if acquires good title — Landlord if can sue 
anginal tenants foo rent and obtain decree binding on 
ienme Tlie plaintiff purchased at an execution 
sale the right, title and interest of the tenants in a 
nim-hcwla tenure Notwithstanding the purchase 
by the plaintiff which was duly notified to the 
landlord, the latter brought a suit for rent against 
the tenants and obtained a decree The plaintiff 
brought a suit for declaration that this decree was 
not binding on him and that the tenure in his hands 
was not liable to be sold in execution thereof The 
lease which created the nim-howla provided as 
follows . “ Let it be known that if you find it 

necessary to transfer the nim-houla tenuie, you will 
transfer it to me for proper price. You will not 
be at liberty to transfer it to any peison other than 
myself. If you tiansfer it to any other person, 
such transfer will be invalid.” Held, that there 
being no covenant against involuntary alienations 
and no covenant for re-entry, the plaintiff ac- 
quired a good title by his purchase and conse- 
quently it was not open to the landlord to sue the 
original tenants with a view to obtain a decree 
whereby he could proceed against the tenure in the 
hands of the plaintiff. Peomode Ghosh 

V , Asweni Kumae Nag (1914) 

18 C. W. N. 1138 

4. RENT. 

1 . . Owner of paini 

taluk within zamindan — Diluvion caused by tidal 
river — Bight to abatement of i ent under patm lease — 
Diluviated la'nd part of ialuh re-forming in situ — 
Claim by zamindars and paimdar-^Bengal Act Till 
of 1869, s 19 — Limitation by adverse possession — 
Failure to show relinquishment of submerged land by 
patmdar. The appellants were owners of a zamia- 
dari within which was a patni taluk created in 1837 
by one of the predecessors in title of the appellants : ' 
this taluk was owned by the first respondent as ' 
patnidar, and a strong tidal river flowed close to 
the boundaries of the taluk. The patni lease 
covenanted that “ if the land be found to be more 
in measurement by nal prevalent according to the 
custom of the pargana, I shall separately pay the 
rent thereof at this rate ; if it be found to be less 
I shall get remission therefor.” In 1843 the ap- 
pellants obtained a decree in the Revenue Court 
lor increased rent on the ground that additional 
land was found on measurement to be in the patni- 
dars’ possession. In 1889 part of the taluk having 
been washed away by the river, the respondent 
obtained a proportionate abatement of the rent. 

. Subsequently the land so diluviated re-formed in 
situ, whereupon both parties claimed it, and each 
party attempted to exercise rights of ownership 
as evidence of adverse possession against the other : 
but it was found that neither party had proved 
sufficient adverse possession to give him a title. 
In 1906 the appellants sued for a declaration of 
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4. RENT — contd. 

their title to khas possession of the land re-formed 
on the ground that it was part of their zamindan ; 
or in the alternative were entitled to receive a 
proper rent for it. The respondents pleaded that 
the land was an accretion to their taluk, and that 
the appellants were only entitled to rent and not 
to khas possession. Held, that the High Court 
whilst rightly holding that the land re-formed did 
not come withm the provisions of s 4 of Regulation 
XI of 1825, and that it could rot be claimed by 
either party as an accretion to his lands, had laid 
too much stress on the terms of the lease, and the 
evidence of intention deducible from the proceed- 
ings in respect of additional rent and abatement 
of rent There was nothing to show that by 
claiming or accepting remission of rent in respect of 
land washed away from time to time by the action 
of the river, the respondent abandoned or agreed to 
abandon his lights to such land on its re-formation 
in situ. The diluviated land formed part of a 
permanent heritable and transferable tenure, and 
until it could be established that the holder of the 
tenure had abandoned his right to the submerged 
land, it lemained intact Eemnath Butt v. Ashgur 
fSindar, I. L. B. 4 Calc 894, dissented from. 
Mazhar Bai v. Bamgat Singh, I. L B. 18 All, 
290, followed. Aetjn Chandea Siitgh v. IlAM’im 
e:umae(1913) . . L L. R. 41 Calc. 688 

2, — ' Decree for rent — 

Execution of decree — Bengal Tenancy Act {YIII of 
1885). ss. 65, 66, 148{h) — Bengal Begulation {VIII 
of 18T9), ss, 8, 11, 13, sub-ss, (2) and (4) — Bight to 
bring tenure to sale in execution of decree for arrears 
of rent — Assignees ao/ decree. A zamindar having 
parted with all his interest in the zamindan, 
brought a suit for arrears of rent against the patni- 
dar, and obtained a decree. Further arrears 
became due to recover which the purchaser of the 
zamindan took proceedmgs under Bengal Regula- 
tion VIII of 1819 (relating to patni tenures), and 
the darpatmdar deposited the amount of the 
arrears under s. 13 of the Regulation and was put 
into possession of the patni tenure. In a suit 
brought by him for a declaration that he had a 
first charge on the patni for the sum deposited 
by him, and for an injunction to restrain the 
defendants (persons to whom the ex-zamlndar had 
assigned amongst other property, the decree for 
arrears of rent) from executing the decree : Held 
(reversing the decision of the High Court), that the* 
decree was not one fox rent within the meaning 
of s. 65 of the Bengal Tenancy Act. Ss. 65 
and 66 taken together cover practically the 
remedies provided by law for the landlord to 
recover arrears of rent. One section is the exact 
corollary of the other. The right to proceed to 
sale in one case, in the other to eject, is dependent 
on 'the existence of the relationship of landlord 
and tenant at the time when the remedy provided 
hy law is sought to be enforced. By S 148(^) 
of the Act the right to apply for the execution of a 
decree for arrears of rent was attached to the status 
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LANDLORD AND TENANT— 

4, nmT—contd. 

of decree-holder qud landlord The prohibition con- 
tained in that section referred to decrees obtained 
by the landlord under s. 65, and the right to 
bring the tenure to sale exists only so long as the 
relationship of landlord and tenant exists, and ap- 
pertains exclusively to the landlord A person, 
therefore, to whom rents are due and who obtains a 
decree for them after he has parted with the pro- 
perty ih which the tenancy is situate, has no such 
right. Klietra Pnl Singh v Knfarthamoni Dassi, 
7. A. R 3B Calc 566, distinguished. Held, also, 
that the plaintiff by his deposit of the arrears for 
which the patm tenure was advertised for sale at 
the instance of the purchaser of the zamindari, 
acquired the special lien expressly created by 
Regulation VIII of 1819, arising not under any 
implication of law, but under the express direc- 
tions and declarations contained in ss S, 
11, 13, and 13 sub-s. (2) of the Regulation ; 
and the Bengal Tenancy Act is declared by s 
195 of that Act not to affect any enactment rela- 
ting to patni tenures, “ so far as it relates to those 
tenures.” Foebes v, Mahaeaj Bajiadue Singh 
(1914) . . . 1. L. R. 41 Calc. 926 

3. — • Abatement, tenant^ s 

claim of — Onus — Tenant deprived of a portion 
of land by form of injunction, erroneously decreed, 
in landlord's suit to restrain encroachment by tenant 
on Mas lands — Agreement to take reduced rent, not 
registered, if admissible — Want of consideration. 
The receipt by the landlord of a reduced rent for 
some yeais, in the absence of reliable and admis- 
sible evidence to prove such an agreement, was 
held to be consistent with the reduction havmg 
been a mere voluntary and temporary abatement. 
Where after a permanent lease had been executed, 
the landlord sued the tenant for alleged wrongful 
entry upon his Mas land by the tenant and prayed 
for an injunction to restrain the tenant from com- 
mitting such trespass, but the Court instead of 
granting the injunction as prayed decreed that the 
tenant be restramed from dealing with property 
lymg outside the demised mouzah “ as dehneated 
in the map prepared by the Civil Court Amin,” 
and the tenant preferred no appeal against the 
decree . Held, that, it was not intended by that 
decree to reduce the area of the land which the 
tenant was entitled to deal with under his lease, 
and in a suit for arrears of rent he could not claim 
an abatement of the rent if in fact the injunction, 
which was granted in wider terms than were called 
for, had that effect, as he did not avail himself of 
his remedy by way of appeal and submitted to the 
decree. Where the tenant tendered a reduced 
amount of rent and interest, on the plea that owing 
to his having not been given possession of the 
entire area demised, he was entitled to an abate- 
ment of rent hut no ground was made out by the 
tenant for such abatement, the tender was not a 
good tender. It is for the tenant to make out a 
case, if he has one, for an abatement of the fixed 
rent Dxtega !]^asad Singh v. Rajendea Naeayan 
Bagcbi (1913) . . . . 18 C. W. N. 66 


LANDLORD AND TENANT— cowcR 
4. RENT — concld. 

4. — — Ruction by title 

paramount, if good defence to rent suit — Tenant in- 
duced to attorn to supenor landlord by offer of reduced 
rent Eviction by title paramount would be a 
good defence to a suit for rent, if the party evictmg 
having a good title, the tenant quitted against his 
will ^ The same result would follow where the 
party seeking to evict should claim the rent and 
the tenant on such notice attorn to him. Hill v. 
Saunders, 4 B. & G. 529, followed This doctrine 
of quasi eviction should apply in this country but 
it does not apply to a case where the tenant is 
induced to attorn to the superior landlord by an 
offer to accept reduced rent. Nooeijan Saedae 
V. Bimola Sunbaei Gupta (1912) 

18 C. W. N. 55^ 

6. Bent, abatement 

of — Construction of kabuliyat In a putiii kabuliyat 
theie was the following provision for abatement of 
rent .... ‘ If you obtain remission m the 

sudder jama from the Government in respect of 
lands taken up for culverts, embankments or roads, 
I shall also get from you reduction of jama on 
account of aU the said remissions in the jama of 
this putni ’ Held, on a construction of the agree- 
ment, that the putnidai was to get the same amount 
of remission which the zamindar would get m the 
Government revenue. Held, also, that the words 
‘ culverts, embankments or roads ’ m the agree- 
ment were illustrative and not exhaustive. 
Hieendea Nath Dutt v. Haei Mohan Ghosh 
(1914) . . . . 18 C. W. N. 860 

LANDLORD AND TENANT PROCEDURE 
ACT (BENG. Vni OF 1869). 

s. 19— 

See Landloed and Tenant. 

I. L. R. 41 Calc. 683 

LAND REGISTRATION ACT (BENG. Vl 
OP 1876). I 1 ■' i 

S. 78 — Resumed chauhidari cTiakran 

land — B-gect of transfer to zemindar — Non- 
registration under the Land Registration Act, if bar 
to suit for rent — Tillage ChauMdais Act {Bcng^ F7 
of 1870), s. 51. Where the plaintiff zemindar 
claimed rent for land which was originaEy chauki- 
dari chakran and was upon resumption settled 
with his predecessor m mterest,. and the defendant 
resisted the claim on the ground that the name of 
the plaintiff was not registered in the books of the 
Collector under s 78 of the Land Registration Act 
of 1876 : Held, that under s. 51 of the Village 
Chaukidars Act of 1870, the effect of transfer of re- 
sumed chakran lands to the zemindar was not to 
impart to such land the character of an “ estate ” 
for aU purposes, and s. 78 of the Land Registration 
Act was no bar to the plaintiff's suit. Tinkaei 
M tTKEEJEE V. SATYA NiEANJAN ChaHEABTTTTY 

(1913) , . . . 18 C. W. N. 158 
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LAND REVEmJE CODE (BOM. ACT V OF 18’?9). 

S. 83 — Transfer of Pr 0^67 ty Act {IV of \ 

1882), s. 108, cl {Ji)— Permanent tenant— Right to 
cut trees — Eoighsh law of fiitures — No application 
in this country. A permanent tenant, the oiigin 
of whose tenancy is lost in antic[iiity and "who has 
planted trees upon the lands demised, has a right 
to cut them down and to use them The English 
law of fixtures and the principles upon which it 
is based have no apphcability in this country. 
SiTABAi V. Sambhtj Sonxj (1914) 

I. L. R. 38 Bom. 716 

LAW, QUESTION OF. 

— — _ „ Decision that there is 

no evidence to support finding. A decision that 
there is no evidence to support a findmg is a deci- 
sion of law, Harbndra Lal Boy Chowdhuhi v. 
Hahi Dasi Debi (1914) . 18 C. W. N. 817 

LEASE. 

8ee Adveese Possession. 

I. L. R. 38 Bom. 53 

See Bustee Land. 

I. L. R. 41 Calc. 164 

See Civil Peocedeee Cole (Act V op 
1908), 0. 11, E. 2. 

I. L. R. 38 Bom. 444 

See Khoti Settlement Act (Bom. I op 
1880), ss. 9, 10. 

I. L. R. 38 Bom. 709 

See Landlobd and Tenant. 

1. L. R. 41 Calc. 493 

See Landlord and Tenant — Lease. 

See Bent . . I. L. R. 41 Calc. 347 

XJnexpired term of lease 

bequeathed to widow — Widow holding over on expiry 
of lease — Grant by Government to widow of property, 
the subject of tie lease — Nature of estate taken by 
widow. A lease of a village in Kumaun was granted 
by the Government in 1844 for a period of twenty 
years. The lessee died in 1862, having left his 
interest in the village (without clearly specifying 
what it amounted to) to his widow for life and after 
her to her daughter for life with a reversion in 
favour of a certain temple The widow, however, 
continued in possession of the village down to 1871, 
when the Government granted her proprietary 
interest in it, which she subseq^uentiy sold. Held, 
on suit for possession after the death of the widow 
and her daughter by a person claiming as rever- 
sioner to the original lessee, that the estate which 
the widow acquired in 1871 as the grantee of the 
Government was her own personal estate and not 
merely an enlargement of the leasehold estate of 
her husband, and that the plaintiff had conse- 
quently no right to succeed. Baj Kishoee Das v. 
Jaint Singh (1914) . I, L. R. 36 All. 387 

LEAVE OF COURT. 

See Presidency Town.s Insolvency 
Act (HI OP 1909), s 17. 

1 L. R. 38 Bom. 359 


LEAVE TO APPEAL TO PRIVY COUNCIL. 

See Civil Peoceditre Code (Act V op 
1908), ss 109, 110 

i: L. R. 38 Bom. 421 

See Privy Council, Practice op. 

LEGAL JUSTICE. 

as opposed to moral. 

See Contract . I. L. R. 37 Mad. 385 

LEGAL MISCONDUCT. 

jS'ee Arbitration I. L. R. 41 Calc. 313 

LEGAL NECESSITY. 

See Hindu Law — Alienation by Widow. 

L L. R. 36 AU. 187 

LEGAL PRACTITIONERS ACT (XVII OF 1879). 

s. 13 — Gross misconduct — Wilful neglect 

of pleader to appear after receipt of full fees — “ Ac- 
tionable claim ” purchase of, by a pleader — Transfer 
of Property Act {IV of 1882), $s. 3 and 136 — Plea- 
der engaging in trade without intimating to the High 
Court — Rule 27 of the Rules under Legal Practi- 
tioners Act. HeZd by the Full Bench : The judg- 
ment and evidence given in a civil suit, filed by 
a party, against his pleader, for refund if fees on 
account of non-appearance of the pleader are ad- 
missible, as ei idence m an enquiry mstituted for 
the purpose against the pleader, under the Legal 
Practitioners Act ; but, they are not conclusive 
proof in the enquiry. Wilful neglect by a pleader 
to appear without any justification whatever, and 
conduct a case after receipt of full fees, is unpro- 
fessional conduct for which the pleader could be 
punished under s. 13 of the Legal Practitioners 
Act. Per Benson (Opfg C. J.) and Sundara 
Ayyar, J. — A false defence of non-receipt of fees 
is an aggravation of the misconduct m failing to 
appear. Per Sundara Ayyar, J.-— The judg- 
ment and the evidence in the civil suit, are relevant 
under s. 11 of the Evidence Act Wilful 
neglect to appear, after receipt of fuU fees, is worse 
than gross negligence, for which also a pleader 
might be punished and it amounts to fraudulent 
conduct on the part of the pleader. Obiter ; 
Sankaran Nair, j. — A vakil is bound to appear 
and conduct his case even if the fee or any portion 
^ thereof remains unpaid, in the absence of any 
agreement to the contrary or at least notice to the 
client in sufficient time to enable him to make 
other arrangements. Obiter i Sundara Ayyar, J.— . 
In the absence of an agreement that the fee pro- 
mised should be previously paid, it is, to aay the 
least, very doubtful, whether a plea of non-pay- 
ment of part of the fee, would be of any avail. 

I Held, by the Full Bench, that a claim is none the 
^ less an ^‘actionable claim ” within the meaning 
I of s. 3 of the Transfer of Property Act, because 
a Slut had been mstituted thereon Purchase of an 
“ actionable claim ” by a pleader, is prohibited by 
s. 136 of the Transfer of Property Act, and a 
pleader is guilty of unprofessional conduct m such 
a purchase within the meamng of s. 13 of the 
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LEGAL PRACTmONERS ACT (XTO OP 1879)— 

concld. 

S. 13 — conrld* 

Legal Practitioners Act. It is gross misconduct on 
the part of the pleader, if the purchase be specu- 
lative, especially if it is made, just when the claim 
IS ripe for judgment and when the seller is his own 
client unable to judge of the result of the suit. 
Held, also, by the Fiili^Bench ; Whether the piuchase 
of an “ actionable claim ” by a pleader, will amount 
to gross misconduct on the part of the pleader, 
is a question to be determined on the particular facts 
of each case Pe? SurfDABA Ayyab, J, — The onus 
IS on the pleader who purchases an “ actionable 
claim,’ ‘ to show that in the circumstances of the 
particular case, it does not amount to gross mis- 
conduct. Held, by the Full Bench : A pleader who 
engages himself in trade but does not intimate the 
same to the High Court, as required by r. 27 of 
the Pules framed by the High Court under the 
Legal Practitioneis Act, is gudty of misconduct, 
within the meaning of the s. 13 of the Act. 
Their Lordships of the Full Bench, considered it 
unnecessary to indict any punishment for such, 
violation of the rules, in the absence of a specific 
charge to that effect. Obiter: Sunbaea Ayyab J. A 
pleader who merely supervises a trade even if only 
durmg his leisure hours and hohdays must be said 
to be personally carrying on the tiade even if the 
ordinary routine work of the trade is carried on hy 
means of servant and agent. If all the members 
of a family of whom the pleader is one, enter into 
a partnership and carry on a family-trade as part- 
ners, then all of them must be regarded as carr3nng 
■on the trade. It is otherwise, if some members 
alone of the joint family carry on the family-trade, 
in which the pleader has no direct concern so far 
as the outside world is concerned, though, as 
between the members inter se all of them might be 
responsible for the result of the trade Obiter \ 
Sankaban Naib, j . — In the circum^ances of this 
country and under the present conditions of the 
legal profession, it may be mexpedient and nn- 
necessary for the High Court, to declare that a 
pleader should not follow any trade or busmess 
and that it is unprofessional for him to do so. 
Mxtni Redbi V . VeisKata Fx-ow (1914) 

I. L. R. 37 Mad. 238 

LEGAL PROCEEDINGS. 

^S'ee Agbeemeet. I. L. R. 37 Mad. 408 

LEGAL REMEMBRANCER. 

See Contempt op Coubt. 

I. L. R, 41 Calc. 173 

See Public Pkosecutob 

I. L. R. 41 Calc. 425 

LESSEE. 

right of, to eject trespasser— 

See Ejectivient. L L. R* 37 Mad. 281 

LETTERS OF ADMINISTRATION. 

See Succession Act (X op 1865), s. 190. 

I. L. R. 38 Bom. 618 


( LETTERS PATENT, 1865. 

cl. 10. 

See Pbopessional Misconduct 

I. L. R. 41 Calc. 113 

c2s. 10, 39, 

See Appeal to Peivy Council. 

I. L. R. 41 Calc. 734 

— els. 13, 20. 

See Minob . . L. R. 41 I. A. 314 

els. 15, 16, 39. 

See Appeal . I. L. R. 41 Calc, 323 

els. 27, 28. 

See Contempt op Coubt. 

I. L. R. 41 Caic. 173 

LETTERS PATENT (BOMBAY HIGH COURT). 
el. 35. 

See Divorce Act, (IV op 1869), ss. 2, 4, 
7 AND 45. 

I. L. R. 38 Bom. 125 

LIBEL ON MAGISTRATE. 

See Pbivy Council, pbactice of. 

I. L. R. 41 Calc. 1023 

LICENSEE. 

See Negligence I. L. R. 38 Bom. 552 
LIFE ESTATE. 

See Will. . I. L. R. 38 Bom. 697 

LIFE INSURANCE. 

See Mabbied Women’s Pbopebty Act. 
1874, ss. 2, 4, 6. 18 C. W. N. 1335 

LIMITATION. 

>Sfe6 Adverse Possession. 

1. L. R. 38 Bom. 227 

See Amendment op Plaint. 

1. L. R. 36 All. 370 

See Civil Procedure Code (1882), s. 230 

I. L. R. 37 Mad. 186 

See Company . 1. L. R. 86 All. 412 

See Execution op Decree. 

I. L. R. 36 AIL 482 

See Limitation Act (XV op 1877), s. 4, 
SCH. II, Art. 179 (2) 

I. L. R. 36 All. 284 

See Limitation Act (XV op 1877), s. 19. 

I. L. E. 36 AU. 408 

See Limitation Act (XV op 1877), Sen* 
II, Art. 148. I. L. R. 36 AU. 195 
^ee Limitation Act (IX op 1908), s. 5. 

I. L. R. 36 AU. 235 
See Limitation Act (IX op 1908), Sen. 
I, Arts 62, 120. 

1. L. R. 36 AU. 555 

See Limitation Act (IX op 1908), Sen. I, 
Art. 120. L L. R. 36 AU. 492 
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imruAnoN—conid. 

See Limi.tatio]s^ Act (IX op 1908), Sch. I, 
Arts. 132 and 144 

I. L. R. 36 AU. 667 

/S'ee Probate . L L. R. 41 Calc. 819 

See Residuary Legatee 

1. L. R. 41 Calc. 271 

by adverse possession— 

See Landlord and Tenant. 

I. L. R. 41 Calc. 683 

respecting claim for rent — 

See Madras Estates Land Act (I op 
1908) . . I. L. R. 37 Mad. 540 

1. Sebait — Shaie of 

surplus o-fferings — Alienation by widow — Suit to 
recover — Hereditary office — Limitation Act {IX of 
2908), Arts. 124 and 140. In 1910, the sebait of a 
Hindu temple instituted a suit for a declaration 
that he was entitled to a 3 annas 6 pies share in the 
daily surplus offerings to the idol, that share being 
attached to the office The defendant had been in 
possession of the share since 1892, having bought 
upon its sale in execution of a decree obtained by 
him against the widow of a former sebait. She 
died m 1900. The defan dant was precluded by his 
caste from holding the office of sebait : Held, 
that the suit was not to recover an hereditary office, 
within the meaning of the Limitation Act, 1908, 
Sch. I, Art. 124, and that it was not barred 
since a fresh actionable wrong arose upon each 
occasion when the defendant received the share m 
question. Jalandhar Thakur v. Jharula Das 
(1914) . . . . L. R. 41 I. A. 267 

2. — ; — — " Dispossession ” 

— Possession, recovery of, suit for — Dispossession of 
auction-purchaser of tenants right by a subsequent 
acution-purchaser — Bengal Tenancy Act {Vlll of 
1885), Sch. Ill, Alt 3. By the word “disposses- 
sion ” in Art. 3 of Sch. Ill of the Bengal Tenancy 
Act is meant dispossession by the landlord as 
landlord. Rudra Harain Haiti v. Natobar 
Jana (1913) . , . I. L. R. 41 Calc. 52 

3. Amending Act, 

retrospective effect of — Suit, right of, how far affected 
by amending Act — Vested right — Bengal Tenancy 
Act {VIII of 1885 as amended by Beng Act I of 
1907), s. 184 and Sch. 111., Art. 3. Where the apph- 
cation of the pro\ isions of an amending Act makes 
it impossible to exercise a vested right of suit, the 
Act should be construed as not being apphcable 
to such cases. Though procedure may bae regu- 
lated by an Act for the time being in force, still 
the intention to take away a vested right without 
compensation or any saving, is not to be imputed 
to the Legislature m any case unless it be expressed 
in unequivocal terms. Commissioner of Public 
Works {Cape Colony) v Logan, [1903] A. G. 355, 
and Colonial Sugar Refining Co. v. Irving, [1905] 
A. C. 369, followed. A right of suit is a vested 
right. Jackson v Woolley, 8 M. <Ss Bl 784, 
referred to. The decision of the ma 30 rity in 
Man'jhoon Bibi v. AJcel Mahumed, 17 C. W. N. 89 


LIMITATION“-co?^^d. 

has not been affected by the 3 udgment of the 
Privy Council ir Soni Ram v. Kanhaiya Lai, 1. L. 
R. 35 All 227, L. R 40 1. A 74, in cases where the 
effect of the application of the amended law would 
be to confiscate a vested right. Gopeshwar Pal 
V. JiBAN Chandra Chandra (1914) 

I. L. R. 41 Calc. 1125 

4. Exclusion of timer 

— Excuse of delay — Time taken up in proceedings 
before a conciliator — K on-granting of certificate owing 
to Government ending the conciliation system. The 
plaintiff advanced money on a bond which became 
due on the 31st May 1910. He applied to the 
conciliator for a certificate on the 28th March 1913, 
but before the certificate could he had Governipent 
abohshed the conciliation system with effect from 
the 30th May 1913 The plaintiff filed a suit te 
recover the money on the 30th June 1913 ; and he 
claimed to exclude firom the period of limitation 
the time between the 28th March and 30th May 
1913 : Held, that though the plaintiff was not 
entitled to deduct the time from 28th March to 
30th May 1913, he was entitled to such extension 
of time as might be necessary to give him a reason- 
able opportunity to enable him to file the suit in 
time. Satyabhamabai v Goyind (1914) 

I. L. R. 38 Bom. 653 

5. Limitation Act 

{IX of 1 908), s. 4 — Exclusion of time — Certificate of 
conciliator — Time taken up in obtaining conciliator's 
certificate — Abolition by Government of the concilia- 
tion system — Closing of the Court during vacation — 
— Suit filed on the opening day is suit filed in time — 
Dehhhan Agncultunsis' Relief Act {XVII of 1879), 
s. 48. The plaintiff advanced money on two bonds 
which became due on the 24th February 1910. 
He apphed for a concihator’s certificate on the 
13th February 1913 and obtained it on the 26th 
April 1913. From the 28th April to the 8th June- 
1913 the Court was closed for the Summer Vaca- 
tion. In the meanwhile, Government abohshed 
the concihation system with effect from the 30th 
May 1913 The plaintiff filed the present suit to 
recover the money on the 9th June 1914 and claimed 
to exclude the tune taken up in the conciliation 
proceedings : Held, that the suit, though filed on 
the 9th June 1913 when the conciliatibn system 
was abohshed, was substantially one to which the 
provisions of Ch. VI of the Dekkhan Agricul- 
turists’ Relief Act were applicable throughout 
the period of limitation which expired during the 
vacation, and the plamtiff was, therefore, entitled 
to deduct the period between his application and' 
the grant of the certificate. Held, also, that as- 
suming that s 48 of the Dekkhan Agriculturists 
Relief Act did not apply, as the plaintiff’s suit 
would he strictly m time up to a certain date 
during the vacation, on which day he could not 
file it as the Court was closed, he could file it on 
the re-opening of the Court under s. 4 of the 
Limitation Act. Held, further, that when the law 
had created a hmitation, and the party had been 
disabled from conforming to that limitation with- 
out any default in him, and he had no remedy 



( 245 ) 


DIGEST OE CASES. 


( 246 ) 


LIMITATION— 

over, the law would ordinarily excuse him. Etjp- 
CHAND MaKUNUAS V. MUKUNDA MaHADEV (1914) 

I. L. R, 38 Bom. 656 

LIMITATION ACT (XV OF 1877). 

S. 4, Sch. n. Art. 179 (2) — Limitation— 

Application for execution of decree — Practice of Privy 
Council — Order of dismissal for want of prosecution 
of appeals to Privy Council — Older of 15ih June, 
1863, r V — Dismissal of appeal for want of prose- 
cution without order made in the appeal. Under 
r. V of the Order in Council of 15th June, 1853, 
(1) where for a period specified in the order the 
appellant to His Majesty m Council, or his agent, 
has not taken any ehectual steps for the prose- 
cution of the appeal, it stands dismissed without 
further order Such a dismissal for want of 
prosecution is not the final decree of an Appellate 
Court within the meaning of Art. 179, cl. 2, 
of Sch. II of the Indian Limitation Act, 1877, 
from which a period of limitation can be reckoned 
under that article in support of an application for 
execution of a decree In this case the application 
for execution having been made more than three 
years after the decree of the High Court was there- 
fore barred by lapse of time, and should have been 
dismissed on that ground under s 4 of the Limi- 
tation Act Battjk Nath v, Munni Dex (1914) 

I. L. R. 36 AU. 284 

■ — s. 19 — Acknowledgment — Suit foi re- 

demption — Admission in plaint that a ceiiain peison 
had a light to redeem as a co-mortgagor. Where 
in a suit for redemption of a mortgage the plaint- 
iffs, who were purchasers of a portion of the mort- 
gaged property, admitted in their plaint the right 
of a representative of one of the original mort- 
gagors to redeem, it was held that this was a good 
acknowledgment within the meaning of s. 19 
of the Indian Limitation Act, 1877, and enured in 
favour of the representatives of the person so 
mentioned Sukhamoni Choudhrani v. Ishan Chun- 
der Roy, I. L. R. 26 Calc 844 ; L. B 26 I. A. 95, 
referred to. Baleshah v. Bam Deo (1914) 

I. L. R. 36 AU. 408 

Sch. n, Alts. 120, 132.— by 

second mortgagee for suiplus proceeds after sale by 
first mortgagee — Sale-proceeds wrongfully with- 
drawn from Court in execution of decree on later 
mortgage suit for money — Suit to enforce moitgage — 
Civil Procedure Code, 1882, ss. 244 and 296. cl.{c). 
Certain immoveable property was mortgaged on 
21st May 1887 to the appellants, and on 19th 
September 1887 the same property was mortgaged 
by the same mortgagor to the respondents (the 
mortgage money being repayable on the 18th 
November 1888), and again on 19th July 1889 to 
the appeUants On 8th October 1890 the appellants, 
in a suit in which the respondents though made 
parties did not appear, obtained a decree on their 
mortgage of 21st May 1887 m execution of which 
the mortgaged property was sold ; and after 
satisfying the decree the sale-proceeds were depo- 
sited in Court. On 14th January 1891 the ap- 
pellants obtamed a decree on their mortgage of 


LIMITATION ACT (XV OF 1877)— 

Sch. n, Arts. 120, lZ2~~concld. 

19th July 1889 in a suit to which they did not 
make the respondents parties ; and in execution of 
that drcree, without giving any notice to the res- 
pondents, they drew out of Court the surplus 
proceeds of the former sale, though they were 
aware of the respondents’ mortgage of 19th Sep- 
tember 1887, and of its priority to then own. In 
a smt brought on 17th November 1900 by the 
rebpondents against the appellants for the surplus 
sale-proceeds, it was contended that the suit was 
one for money governed by Art. 120 of Schedule II 
of the Limitation Act of 1877, and barred as not 
having been brought within 6 years from the 18th 
November 1888 when the money became due. 
Held (affirmmg the decision of a majority of a 
Bench of the High Court), that the suit was one 
“ to enforce payment of money charged upon im- 
moveable property ” withm the meaning of Art. 
132 of Schedule II of the Act, and having been 
brought within 12 years from the date when the 
money became payable was not barred by hmita- 
tion- The surplus sale-proceeds represented the 
security which the respondents had under their 
mortgage of 19th September 1887, and did not 
cease to represent that security by the fact of the 
appellants having wrongfully withdra'wm the sur- 
plus sale-proceeds from the Couit where they were 
deposited. Under the circumstances of the case 
section 295, clause (c) of the Civil Procedure Code, 
1882, was not applicable. Barhamueo Prasad v. 
Tara Chakd (1913) . I. L. R. 41 Calc. 654 

Sch. n, Alt. 148 . — Limitation — Suit for 
redemption — Mortgage by conditional sale — Speci- 
fied period for redemption — Payment of mortgage 
debt within specified time — Accrual of cause of 
action. Ordinarily, and in the absence of a special 
condition entitling the mortgagor to redeem during 
the term for which the mortgage is created, the 
right of redemption can only arise on the expira- 
tion of the specified period. But there is nothing 
m law to prevent the parties from making a pro- 
vision that the mortgagor may discharge the debt 
within the specified period, and take back the 
property. Such a provision is usually to the ad- 
vantage of the mortgagor. The father of the 
plaintiff executed a mortgage by way of condi- 
tional sale on the 6th of January, 1830, in respect of 
12 villages in favour of the predecessor in title of 
the principal defendant , and there was at the time 
of execution a contemporaneous agreement “that 
the sale would be cancelled on payment of the 
amount of consideration in nine years.” In a suit 
brought on the 6th of January, 1899, for redemption 
the High Court held on the construction of the 
contract that the suit was not barred, as the right 
to redeem only arose on the expiry of the nine years. 
Held, by the Judicial Committee, that the case 
must be decided, not on the construction _ of the 
cor tract, but on the ease made by the plaintiff on 
the pleadings, which was that she was entitled 
under the agreement to redeem the property within 
the period of nine years, and by the statement of 
account produced with the plaint which showed 
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Seh. n, Art. 148 — concld, 

^hat tlie mortgage debt was actually satisfied under 
the contract on the 4th of September, 1838 ; ard 
that being so, the right to redeem then accrued, 
and the whole suit was therefore baried, not having 
been brought within 60 years from that date [^I’t^ 
148 of schedule II of the Limitation Act, XV of 
1877] B^kiitawab Begam v Husaiei Khanxtm 
<1914) . . . . I. L. R. 36 AIL 195 

Sch. n, Arts. 179, 180— ^ 

See Pbivy Cottncil 

I. L. R. 36 AIL 350 

LIMITATION ACT (IX OF 1908). 

s. 3 — 

See Contbact Act (IX of 1872), s. 28 

I. L. R. 38 Bom, 344 

s. 4 — 

Limitation L L. R. 38 Bom. 656 

s. 5 — Appeal presented beyond time — 

provisional admission to file in the absence of res- 
pondent — Preliminary oh')ection taken by the respond- 
ent at the hearing — Entertainment of the question — 
Appeal dismissed with all costs — Second appeal, A 
time- barred appeal having been provisionally 
admitted to the file in the absence of the respond- 
ent and at the hearing the respondent having 
taken a preliminary objection that the appeal was 
presented beyond time, the Court allowed the ob- 
jection and dismissed the appeal with all costs on 
the appellant. On further appeal by the appel- 
lant : Eeldi that there being no sufficient cause as a 
matter of law for extending the time under section 
5 of the Limitation Act (IX of 1908), there was no 
•objection to the question being entertained after 
the provisional admission of the appeal to the file in 
the absence of the respondent Held, further, that 
the appeal against the order dismissing the appeal 
was a second appeal and not a first appeal because 
it was an appeal against the decree of an Appellate 
Court- RAOJit?. ISbishnabao (1914) ^ 

I. L. R. 38 Bom. 613 

S. 5 — Civil Procedure Code {1908), 

Urder XXII, rules 4 and 9 — Limitation — Parties 
— Application for substitution of names filed beyond 
time — Procedure, Section 5 of the Indian Limi- 
tation Act, 1908, does not apply to an application 
made under Order XXII, rule 4, of the Code of 
Oivil Procedure Where, therefore, such an apph- 
cation IS made after time, the suit or appeal must 
be declared to have abated, and the remedy for the 
plamliS or appellant is to proceed by apphcation 
under Order XXII, rule 9. Secbetaby of State 
FOB India v, Jawaeib Lal (1914) 

I. L. R. 36 AIL 235 

s. 6.— 

See Chtl Pbocedijbe Code (Act XIV of 
1S82, s. 230. I. L. R. 37 Mad. 186 

S. 7 — Beceivei, if casi give discharge 

■of debt — Minor owner A Receiver upon whom the 
Court has conferred all the powers of realisation 


LIMITATION ACT (IX OF 1908) — conid. 

■ S. 7 — conid, 

that an owner has, can himself give a discharge 
in respect of a debt. He is not fettered by the 
restrictions winch are laid upon any one of several 
joint creditors or upon a next friend Where 
a decree on a bond was passed on 5th August 
1904, in favour of the plaintiffs, some of whom 
were minors, the suit having been filed on 21st 
June 1904 through then* manager and ammuhhtear, 
who was appointed Receiver by the District Judge 
on 15th September, 1905, m a suit between the 
plaintiffs and was put in charge of the whole 
business of the plaintiffs with all its “ pending and 
impending litigation,” and a Receiver was in 
charge from that time onwards , and no steps were 
taken in execution of the decree until 11th May, 
1910 when one of the minors applied for execution 
alleging that he had attained majority on 5th June 
1907 * Held, that the apphcation for execution was 
barred by hmitation That the decretal debt 
vested in the Receiver when he was appointed on 
15th September 1905, and from that date onwards 
he was competent to give a discharge ; when once 
the debt had vested in him the minority of one or 
more of the decree-holders ceased to have any 
importance for the rights of the minor no less than 
the rights of the majors were all absorbed by the 
Receiver. Jagat Tarim Da si v. Noba Gopal ChaJci, 
I, L. R, 84 Calc. 805, referred to. Gteja Nandan 
Singh v. Kanhaya Pbosad Sahh (1913) 

18 C. W. N. 138 

s. 7, Sch. I, Art. Joint Hindu 

family consisting of minors and widows — Manager — 
Mukhtiarnama executed by manager — Management 
by the muJchtiar during the life-Ume and after the 
death of the manager — Sale by the muhhUar after 
the death of the manager — Binding effect — Minor — 
Limitation to set aside sale. K, the manager of a 
j’oint Hindu family consisting of minors and widows, 
executed a mukhtiarnama providing for the manage- 
ment of the family estate, including settlement of 
money debts and pecuniary claims both during 
his life-time and after his death until his eldest 
minor son attained majority. The mukhtiar was 
empowered to manage the estate as he thought fit 
inclnchng the power of sale and settle claims as K 
himseK could have done during his life-time. In 
connection with the registration of the mukhtiar- 
nama, the Sub -Registrar examined the widows in 
the family including the widow of K, the manager, 
who had died in the meanwhile, and the deed was' 
registered as the widows admitted the same. 
Subsequently the mukhtiar sold midgeni (leasehold) 
rights of the family in certain lands for valuable 
consideration IPs eldest son having attained 
majority on the 10th December, 1894, he with his 
minor brother brought a suit on the 17th May, 
1899, to recover possession of the property alleging 
that the sale of the mulgeni (leasehold) rights was 
void ob iniiio. The lower Courts having dismissed 
the suit, on second appeal by the plaintiffs * Held, 
that (i) the sale by the mulhtiar was hindmg no 
plaintiffs as having been within the authority con- 
ferred by the mukhtiarnama. (ii) The sale 
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S, 7 — concld. 

could not be treated as a nullity, inasmuch as a 
dying adult Hindu might appoint a manager and 
trustee for the minoi's themselves without in- 
terfering with the succession to the property. Baj 
Lukhee Dabea v. Ookool Ghunder Chowdhry, 13 
Moo. I, A. 209, and Soobah Doorgah Lai Jha v. 
Bajah Neelanund Singh, 7 W B. 74, referred to. 
(iii) The right of plaint:i 1, if any, to challenge the 
sale was barred at the date of the suit under 
article 44, schedule I of the Limitation Act (IX of 
1908) by reason of his failure to sue within three 
years of his attaining majority, (iv) plamtuff 2, 
a minor, was also barred under section 7 of the 
Limitation Act (IX of 1908) inasmuch as plain tifi 
1 after attaining majority could have bound the 
minor plaintih if he had chosen to give a discharge 
and acquittance of all claims to the defendants in 
respect of mulgem (leasehold) interests, as mana- 
ger. Mahableshvae Keishis^abba V. Bamchandba 
Mangesh (1913) . . I. L. E. 38 Bom. 94 

S. 12 — Ap'phcation for leave to appeal 

to Pnvy Council — Time taken for obtaining copy of 
decree if may be excluded — Indian Statue permitting 
exclusion, if ultra vires — Older in Council of 1838 — 
Governments of India Act of 1858, s. 64 — Letters 
Patent, els. 39, 44 — Privy Council Appeals Act 
(VI of 1874) An apphcation for leave to appeal 
to His Majesty in Council is not time-barred, 
if excluding the time taken for obtaining a copy 
of the decree appealed from it is found to have been 
made withm 6 months. S 12 of the Limitation Act 
of 1908 is within the legislative powers of the Gov- 
ernment of India in permitting such exclusion. 
Abdullah Husain Choudeey v. Ananda Ckan- 
DEA Ray (1914) . . 18 C. W. N. 1066 

s. 15 — Decree — Execution of decree — 

Application to execute the decree — Exclusion of time 
— Period during uMch execution of decree is stayed 
to he excluded in computing period of limitation. On 
the 8th August, 1908, an application to execute a 
decree was made. The Court having directed the 
execution to proceed as to a part of the decree, the 
judgment- debtor appealed against the order ard 
pending the appeal, the execution of the deciee was 
stayed from the 9th January to the 18th Rehruary 
1909. On the 12th August, 1911, the decree- 
holder apphed again to execute the decree The 
lower Courts held that the second apphcation was 
barred by hmitation, it having been made more 
than three years after the date of the first applica- 
tion On second appeal — Held, that the second 
application was filed within time, for the appheant 
was entitled to exclude the period during which the 
execution of the decree was stayed, in computing 
the period of limitation for the second apphcation. 
Bai XJjam V. Bai Ruximani (1913) 

^ I. L. E. 38 Bom. 153 

s. 19— Sch. I, Art. 182, cl, 6— Written 

acknowledgment — Application made for certifying 
payments on the decree acknowledging the decree as an 
outstanding decree — Step-in-aid of execution. The 
plaintifi obtained a decree on the 3rd July 1900 


LIMITATION ACT (IX OF im)— contd. 
s, 19 — concld. 

whereby he was required to pay a sum of Hs. 600 
by annual instalment of Rs. 50 and to redeem 
the mortgaged land The decree also provided that 
on failure to pay any two instalments the plaintifi’s 
right to redeem was to be foreclosed and the 
defendant was to be placed in possession of the land 
The instalments for 1901 and 1902 were duly paid, 
while the one for 1903 was only paid m part. No 
other payments were made. On the 20th July 
1905, the plaintifi made an application to the Court, 
which was consented to by the defendant, for cer- 
tifying the above payments m satisfaction of the 
decree. This application referred to the decree as 
an outstanding decree On the 14th December, 
1907, the defendant applied to foreclose the decree : 
but the application was dismissed for want of 
prosecution. He applied again on the 29th March 
1909 for the purpose ; but his apphcation was 
dismissed as barred by limitation. The defend- 
ant havmg appealed : — Held, that the apphcation 
was within time, for the apphcation of 1905 was 
sufficient to give a fresh starting point for limita- 
tion, either as an acknowledgment within the 
meanmg of s. 19 of the Lumtation Act (TX of 1908) 
or as a step-in-aid of execution under At tide 182, 
caluse 5 of the First Schedule to the Act. Bacha- 
BAJ Ny'ahalchand V . Babaji Tukabaai (1913) 

L L. R. 38 Bom. 47 

— “ ss. 19 and 20 — Payment or acknowledge 
ment by one partner only — Invalid as against other 
partners in absence of proof of authority to make it — 
No presumption of such authority — Contract Act {IX 
of 1872), s. 251 — Necessary or usually done in car- 
rying on paiinership — Proof under, insufficient — 
Judicial notice — Piaciice. Held, that according to 
the ruhngs in this Presidency, an acknowledgment 
or payment made by one partner does not bmd 
the other partners, in the absence of proof that they 
authorised such acknowledgment or payment, 
though it may be an act neceassary or one usually 
done in carrying on the business of partnership ; 
and such authority cannot be presumed. The 
decisions in Valasiibmmama Pillai v. Bamanatha 
Cheitinr, l.L. B. 32 Mad 421, and Shaik Mohideen 
Sahib V. Official Assignee of Madras, I. L. B. 35 
Mad. 142, require to be reconsidered in the light 
of the rulings of the English and other In&in 
High Courts Such acknowledgments are made as 
a matter of course by trade debtors, whether 
carrying on business singly or in partnership and 
are forthcoming in almost every suit for the price 
of goods sold and dehvered This is a matter 
withm the daily experience of Courts of first 
instance so that they are entitled to take judicial' 
notice of it without requiring proof of the same. 
K. R. y. FIbm V . Seethaeamaswami (1914) 

I. L. E. 37 Mad. 140 

s. 164 — 

jSeePEOBATE . I. L. R. 41 Calc. 819 

— ' Sch. I, Alts. 2, 62, 102. — Limitation- 

Suit for refund of octroi duty not alleged to have been 
in the first instance illegally exacted. The plaintiff 
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Sch. I, Arts. 2, 62, mr-condd. 

sued a municipal board for a refund of octroi duty 
He did not allege that the duty had in the first 
instance been taken from him illegally, but that he 
had after payment thereof become entitled to a 
refund Held, that the suit was governed by 
article 120 and not by article 2 or article 62 of the 
Indian Limitation Act, 1908. Ita^putana-Malwa 
Railway Co-operatives Stoies v. A'jmere Municipal 
Board, 1. L. R. 32 AIL 491, Guru Das v. Ram 
Narain, I. L. R 10 Calc. 860, and Hanuman v. 
Eanuman, I L. R. 19 Calc. 123, referred to Mu- 
nicipal Boabd OB' Ghaziptjii V Deoexnandan 
Peasad (1914) . . I. Ij. R. 36 All. 555 

Sch. I, Art. 11 — Period of limitation 

alteied by implication — 8. 30, if applies — Claim 
petition dismissed for default — Regulai suit, if must 
.be brought within a year — Civil Procedure Code {Act 
XIV of 1882), ss. 278, 281. The operation of s. 30 
of the Limitation Act is not limited to cases in 
which the period of hmitation has been expressly 
altered. It applies also to a case where the period 
of limitation has been altered as the result of the 
alteration of the -description of the suit. Art. 11 
■of the Limitation Act does not apply where a claim 
preferred under s. 278 of Act XIV of 1882 was 
“ dismissed for absence,” the order of dismissal 
not being an order passed under s. 281 of that Act 
but under those sections of the Code which enabled 
a Court to dismiss a miscellaneous case for default. 
Umaohaean Chatteejee V. Heeon Moyee Debi 
(1913) 18 C. W. N. m 

Sch. I, Arts. 49, 60, 61, 62, 81, 89, 

120 and 145 — '^Specific moveable property\ meaning 
of, in article 49 — Whethei includes money — Resi- 
duary article, when to he applied — Money had and 
received to the plaintiffs use. Where the karnavan 
of a Malabar tarwad sued a junior for recovery of 
a sum of tarward money received by the latter, but 
withheld by him in denial of the plantifi's right to 
the same. Held, that the case was governed by 
artiple 62, as the defendant had received monies 
belonging to the plaintific which ex cequo eC bono he 
ought to refund, and the cause of action was for 
money had and received to the plaintiff’s use, and 
arose on the date of the receipt, and not on the date 
of the denial of the plaintifi’s right to the money. 
Mahomed Wahib v. Mahomed Ameer, I. L R. 320 
Gah. 627, referred to. ‘ Specific moveable pro- 
perty ’ in article 49 does not include money, though 
money is ‘ moveable property ’ within article 89. 
.Specific property is property which is recovered in 
specie, i.e., the very property itself, not any equi- 
valent or reparation. The residuary article 120 
should be apphed only as a last resort, if no other 
article is applicable. Sharoop Dass Mondal v. 
Joggessur Roy Chowdhry, I. L. R. 26 Calc. 564, 
referred to. Sankuhni v. Govinda (1914) 

I. L. R. 37 Mad. 381 

— ; y-7 Sch. I, Arts. 61, 99, 120. — Contribution 

suit — Limitation when begins to run — Date of pay- 
ment.’\ One R B deposited a certain sum of money 
in a Bank owned by R and his two brothers S and 


LIMITATION ACT (IX OF im)—contd. 

Sch. I, Arts. 61, 99, 120— 

G R B brought a suit and obtained a decree for 
the money deposited against R and the representa- 
tives of his brothers S and G. On appeal the High 
Court exempted G’s representatives from habihty 
under the decree in so far as they inherited the 
share of the family property from G. R B exe- 
cuted his decree against R and advertised some 
properties exclusively belonging to R for sale. On 
the 8th December 1900, one Raja S as the purchaser 
of certam mehals belonging to R and his son (the 
plaintiS) paid in the decretal amount and the 
execution case was finally struck off. R put in an 
application stating that the petition filed by the 
decree-holder stating satisfaction of the decree 
was without his knowledge and that the negotia- 
tions bwtween Raja S and himself regarding the 
sale of the properties had not been concluded. 
Raja S sued R for specific performance of the 
contiact to sell and ultimately the High Court 
held that he could not get a decree for specific 
performance, but was only entitled to get back the 
money advanced with mterest from the Sth Decem- 
ber 1900. On 11th January 1906, Raja S in exe- 
cution of this decree sold certain properties belong- 
ing to the plaintifi, the sale being confirmed on 
21st June 1906, when Raja S obtained payment. 
On 3rd February 1908, the plaintiff instituted a 
suit for contiibution against the legal representa- 
tives of R’s brother S. Held, that it was doubt- 
ful whether Arts 61 and 99, Sch, I of the Limita- 
tion Act, were applicable to the present case and 
under Ait. 120 the period of limitation was six 
years from the time when the right to sue e.ccrued. 
The date of payment by Raja S was not the date of 
payment by R within the meaning of Art. 99 of 
the Limitation Act The p^mtiff’s right to sue 
accrued when the decree obtained by Raja S was 
satisfied by sale of plaintifi’s property and the suit 
being brought within two years from tho date of that 
payment, was not barred by limitation Janki 
Kobe y. Domi Lal (1913). . 18 C. W. N. 480 

Sch. I, Art. 62. — Payment by cheque. 

In case of payment by a cheque, limitation runs not 
from the date of the dehvery of the cheque, hut 
from the date of the receipt of the money by the 
payee. Secebtaey oe State eoe India v Major 
Hughes (1913) . . I. L. R. 38 Bom. 293 

Sch. I, Arts. 66, 115, 145. — Deposit of 

money repayable at a fixed date — Articles 66 and 115 
applicable, article 145 not applicable — " Deposit ” in 
aiticle 145, meaning of — Probate and Administra- 
tion Act {V of 1881) — Title of executor to bue even 
without Probate or Letters — Limitation Act, s. 17 — 
8ame word, re-enacted in a repealing Act — Cons- 
truction, same meaning as in the repealed Act. 
Article 145 of the Limitation Act (IX of 1908) is 
not applicable to deposits of money. “ Deposit ” 
in article 145 means only deposit of goods to 
be returned in specie when wanted ; it is the 
sort of hailmeLt known to lawyers under that 
name in the Roman Law of Bailments which 
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Sch. I, Arts. 66, 115, 145— condd, 

was accepted by Bracton and afterwards by 
Lord Holt in Coffffs v, Barnard, {1703) 8m. L. G. 
173 ; s.c , 2 Raym. 909, as fit to be enforced in 
England. Ishur Chunder Bhadun v. J%bun Kumar% 
Bihi, 1. L. B. 16 Calc. 25, and Peiundemtayar 
Ammal v. Nammalwar Chetty, 1. L. B. 18 Mad. 
390, followed. Admimstrator General, Bengal v. 
Krzsto Kamim Dassee, I. L. B. 31 Calc. 519, and 
Lala Gobind Prasad v. Chairman of Patna Muni- 
cipality, 6 C. L. J. 535, not followed. A loan 
repayable at a fixed date is governed by article 66, 
and if not by article 115. Unlike cases governed 
by tbe Indian Succession Act and the Hindu Wills 
Act, in a case governed by the Probate and Adminis- 
tration Act (V of 1881), the obtaining of probate 
is not necessary to clothe the executor with the 
right to sue for debts due to the testator, and the 
estate is represented by the executor ever m the 
absence of probate, within the meaning of s. 17 of 
the Limitation Act, and time begms to run from 
death of the testator’s death, as the obtaming of a 
succession certificate is not a condition precedent 
to the fihng of a suit but is only necessary before 
gettmg a decree. Where a word which is used m 
one sense in one Act is re-enacted in a subsequent 
Act which repeals the former, then unless there is 
some strong reason to the contrary, it must be 
read in the same sense in the subsequent Act in 
which it IS re-enacted. Mayor of Portsmouth v. 
Smith, L.B. 10 A. C. 3(54, 372, referred to. Testa- 
trix lent money to the defendant on 15th August 
1900, and died on 16th January 1904. The will 
was governed by the Probate and Admuiistration 
Act. Held, that a suit by the executor in 1910 
was barred by hmitation either under article 66 
or 115 of the Limitation Act. BAiAKRiSHiTTTDn v. 
Naeaya^tasawmy Chetty (1914) 

1. L. R., 37 Mad. 175 

Sch. I, Art. 91-- 

See Khojas . I. L. R. 38 Bom. 449 

Sch. I, Arts. 116. 66, s. 19— Registered 

bond — Swt to recove'i money due on the bond — 
Period of limitation — Achnowledgment contained in 
promissory notes. On the 17th June 1897, the 
defendant passed a registered mortgage bond in 
favour of the plaintiff. It was attested by one 
witness and made the mortgage amount repayable 
in three instalments, the last one becoming due 
on the 24th June 1900. On the 24th August 1903, 
the defendant passed a promissory note in favour 
of the plaintiffs, wherein he stated i “ An account 
is taken to-day and the amount due under the 
mortgage deed is set apart.” Again, on the lith 
August 1906, he passed another promissory note 
which recited : “ Besides this the mortgage debt is 
distinct.” The plaintifi sued on the 6th August 
1910 to recover the money due under the bond : 
Held, that the words used in the two promissory 
notes amounted to acknowledgments within the 
meaning of section 19 of the Limitation Act. 
Held, further, that the suit was governed by Article 
116 and not by Article 66 of the Limitation Act 


Sch. I, Arfe. 116, 66 — conoid. 

for though the suit was in form a suit for money 
due on a bond, it was in substance a suit for com- 
pensation for breach of a contract. Ramdiii v. 
Kalka Pershad, L. B. 12 l.A. 12, and Bulakhi Ganu 
Shet V. Tukaiambhat, I. L. R. Id Bom. 377, com- 
mented on. Dihhab Habi v. Chhagahlal Naesi- 
DAS (1913) . . . 1. L. R. 38 Bom. 177 

Sch. I, Art. 120 . — Suit for declaration of 

title — Previous unsucessful application to conect entry 
in village papers — Cause of action — Limitation. In 
1875, the owners of certain zammdari property 
sold their interest m it with the exception of 26 
bighas.^ In 1888, the vendors were recorded as 
exproprietary tenants of these 26 bighas. In 1903, 
the representatives of the vendors applied to have 
the village papers corrected, but their application 
was dismissed and they were told to go to the 
Civil Court. In 1910, the representatives of the 
purchasers applied to have rent assessed on tbe 26 
bighas and obtained an order in their favour. The 
representatives of the vendors thereupon brought 
the present suit in the Civil Court for a declaration 
that they were proprietors. Held, that, whatever 
cause of action the plaintiffs might have had before 
the proceedmgs of 1910, the order passed m those 
proceedings gave them a fresh cause of action and 
their suit was not barred by limitation. Legge v. 
Rambaran Singh, I. L. R. 20 All. 35, Ahbar Khan 
V Turaban, L L. R. 31 All. 9, Sheopher Singh v. 
Deonarain Singh, 10 All. L. J, il3, PurshoUam v. 
Paimanand, Misc. Ho. 279 of 19,08, Q>nd Skinner v. 
Shankar Lai, 8. A. Ko. ^63 of 1907, referred to. 
Allah Jilai v. Umrao Hhsaih (1914) 

- I. L. R. 36 All. 492 

Sch. I, Art. 123— 

See Resihiiaey Legatee. 

I. L. R. 41 Calc. 271 


Sch. I, Arts. 124, 140— 

See Limitation — Sebait. 

L. R. 41 I. A. 267 

Sch. I, Arts. 132 144— 

Mortgage — Suit for sale on a mortgage impleading 
defendants alleged to be in adverse possession of the 
mortgage propeity. Held, that a suit for sale on a 
mortgage can always he brought under article 132 
of the first schedule to the Indian Limitation Act, 
1908, against all persons in possession, whose posses- 
sion IS subsequent to the date of the mortgage, pro- 
vided that the suit is brought within twelve years 
from the time at which the money became due. 
Such a suit does not become a suit for possession 
governed by article 144 because it may be necessary 
to implead persons who are in possession and 
claim a title by possession adverse to the mort- 
gagor. Karan Singh Y. Sakar Ali Khan, I. L. R. 5 
All. 1, distinguished. Handan Singh v. Jumman, 
I. L. R. 34 All. 640, and Aimadar Mandal v. 
Makhan Lai Day, I. L. R. S3 Cah. 1015, referred 
to, Raj Nath v. Kahain Das (1914) 

I. L. R. 36 All. 567 
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maiTATION ACT (IX OF 1908 )— cot^cZ^?. , 

Sch. I, Art. 181 — Consent decree — Jti- 

stalments — Application for decree absolute for sale — 
Limitation — Civil Procedure Code (Act F of 1908), 
Order XXXIV. An application for a decree 
absolute for sale of a mortgage charge under the 
terms of a consent decree, which provided for 
satisfaction of the decretal debt by instalments, 
IS an application under the Civil Brocedure Code 
(Act V of 1908), Order XXXIV, and is governed 
by Article 181, Schedule I, of the Limitation Act 
{IX of 1908). Such application must be made 
within 3 years from the time the right to apply 
accrues. Datto Atmabam v, Shankab Datta- 
tbaya(1913) . . L L. R. 38 Bom. 32 

Sch. I, Art. 182— 

See Civil Pbocedube Code (Act V oe 
1908), ss. 38, 39, 41 and 50, etc. 

I. L. R. 37 Mad. 231 

See Execution oe Decbee. 

I. L. R. 36 AU. 482 

Execution of deciee — 

— “ Step in aid of execution ” — Substituted sei vice. 
Heidi that an application by a decree-holder seeking 
to execute his decree for substituted service on the 
judgment- debtor, is an application to take some 
step in aid of execution within the meaning of 
article 182 (o) of the first schedule to the Indian 
Limitation Act, 1908. Pitam%SingJi v. Tota Singh, 
I. L. B. 29 All. 301, referred to. Amina Bibi 
V. Banabsi Pbasad (1914). I. L. R. 36 All. 439 

limitation: acts. 

policy of — 

See Civil Pbocedube Code (Act XIV oe 

1882), s 230. . I. L. R. 37 Mad. 186 

LIMITED GROUND. 

/See Appeal . I. L. R. 41 Calc. 406 

LOCAL GOVERNMENT. 

ratification by — 

See Secbetaby oe State. 

L L. R. 37 Mad. 55 

LOCAL SELF-GOVERNMENT ACT (BENG. 
Ill OF 1885). 

S. 2 {2).-~-Eistrict Board of Manhhum 

bye-laws framed by — Encroachment, hanging veran- 
dah, if is. A hanging verandah would be an en- 
croachment if it amounted to an unlawful gaining 
upon the right of user by the public. That right 
extends to all forms of traffic which have been 
usual or customary and also all that are reasonably 
similar or incidental thereto. The question whether 
a hanging verandah amounted to an encroach- 
ment would depend in each case upon the question 
whether in the particular circumstances it consti- 
tuted an invasion of the public right of user as 
described above. The public have a right of user 
not merely on the roadway, but also on the side 
lands attached to the road Hibji Baldeo v. 
MAifnBHUM Distkict Boabd (1913) 

18 C. W. N. 1120 


LOSS OF GOODS. 

See Cabbiebs. I. L. R. 41 Calc. 80 

See Railway Company. 

I. L. R. 41 Calc. 676 

LUGGAGE. 

undeclared — 

See Cabbiebs. I. L. R. 41 Calc. 80 

LUNATIC. 

Lunatic suit against — 

Ex parte decree against unrepresented lunatic — Igno- 
rance of Court as to fact of lunacy — Jurisdiction of 
Court — Fraudulent purchase by de facto manager of 
lunatic — Rights of purchasers from such fraudulent 
purchaser. One N was a lunatic not adjudged as 
such. During his lunacy a suit for rent was 
brought by the landlord for two plots of land 
belonging to the lunatic and two rent- decrees were 
obtained ex parte against the lunatic who was not 
at all represented m the suit. The fact of the 
lunacy was not brought to the notice of the Court. 
At the auction-sales in execution of the deciees the 
properties were purchased by a person who was 
the lunatic’s de facto manager who again sold them 
to other persons who purchased with full know 
ledge of the lunacy . Held, that as the lunatic or 
his estate was not represented m the rent-suit, the 
sales under the decrees of the Court therein ob- 
tained were nullities and the purchaser acquired 
no title by his purchase. The purchaser, bemg 
besides a fraudulent purchaser who had acted 
deliberately in breach of his trust as de facto mana- 
ger of the lunatic, could not in any case be allowed 
to take advantage of the Court-sales even if they 
had been made with jurisdiction. As he had no 
title whatever, the purchasers from hiru also ac- 
quired no title. Basik Lai Datta v. BidhumuJcM 
Dassi, I. L. B. 33 Calc. 1094, relied on. Khairaj 
Mai V. Daim, I. L. R. 32 Calc. 296, 315, doubted. 
Hakimulla V Xabin Chandba Babua (1914) 

18 C. W. N. 1329 


M 

MADRAS ACT. 

1864r-n. 

See Madbas Revenue Reooveey Act. 

1865— vn. 

See Madbas Iebigation Cess Act. 

1866— vnr. 

See Madbas Rent Recoveby Act. 

1882— V. 

See Madbas Fobests act. 

1884— V. 

See Madbas Local Boabds Act. 

— 1895— m. 

See Madbas Hbbeditaby Village OefioeS' 
Act. 
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MADRAS ACi:-~concld. 

1902—1. 

See Madras Court op Wards Act. 

1905— m. 

See Madras Land Encroachment Act 

1908—1. 

See Madras Estates Land Act 

MADRAS COURT OF WARDS ACT (I OF 
1902). 

______ s. 49 {1) — Notice of suit — S^iit for 

raoney is a suit relating to property of a waid A 
suit lor money is a suit relating to the property of a 
ward within the meaning of sub-section (J) of s 49 
of Madras Act I of 1902 (Madras Court of Wards 
Act) and requires a notice of suit under that sec- 
tion. A mere demand for payment is not a notice 
of suit Venkatachelapathy V Sri Rajah B 
S. V Srv-A Eao Naidu Bahadur (1912) 

I D* R. 37 Mad. 283 

MADRAS ESTATES LAND ACT (I OF 1908). 

• — — — — Tender of patta not ne^ 

<^essary to recover rent though accrued due piior to the 
Act — Limitation f when begins to run in respect of 
claim for lent. In a suit for recovery of rent time 
runs from the time the rent became due according 
to the terms of the tenancy. Arunachalam Cheiiiai 
V. Kadir Rawthan, I, L JR 29 Mad. 556, apphed. 
Chinmpaham Majagopalachan v. Lakshmi Boss, I. 
L, JR 27 Mad. 241, and Rangayya Appa Rao v. 
Bohha Sniamulu, 1, L. R 27 Mad 143, referred 
to Tender of patta is not a condition precedent 
to the mamtainability of a suit under the Estates 
Land Act, for the recovery of arrears of rent, 
though such rent may have accrued due before 
the Act came into force. Veerabhadia Raju v. 
Kumaii Naidu, 22 Mad L J. 451. followed. Even 
under the Rent Recovery Act (VIII of 1865) the 
tender of patta w^as not necessary to complete the 
landholder’s right to rent, but was only a condi- 
tion to be fulfilled if legal proceedings had to be 
instituted for the enforcement of the landholder’s 
rights Appa Rao v. Ratnam, I. L, R. 13 Mad. 
249, followed. Venlata Naiasimha Naidu v. 
Seethayya, 9 Mad. L T 231, and Javanmal Jitmal 
v. Muhtabal, I. L, R. 14 Bom 516, distinguished 
Gopalasawmy Mudali v Muklcee Qopalier, 7 Mad. 
H C 312, referred to, KAnthimathinatha v. Mu- 
THUSAMIA (1912) . . I. L. R. 37 Mad. 540 

SS. 3 (7), and 6 — Suit for resumption by 

a, landholder against ryots — First Gourfs decree before 
the Act, in favour of the landholder — Act coming into 
force during appeal, effect of — Whether Estates 
Land Act, s. 6, retrospective — Final decree in s 3 (7), 
meaning of — Amaram tenure, lesumable — Right of 
resumption when exercisable — Notice to quit — Pie- 
scription — No estoppel by receipt of rent — Imjjrove- 
ments when tenant entitled to value of — Transfer of 
Property Act (lY of 1882), ss 51 and 108 (h). Ap- 
peal No. 174 of 1905. If a tenant knowing that 
he has not a permanent occupancy right in the land 
in his possession makes improvements without any , 
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MABRAS estates LAOT) act (I OP 1908)— 

contd. 

I — ss. 3, 6 — contd. 

hope or expectation in himself created or encouraged 
by the landlord, he cannot claim compensation for 
the value of such improvements Even if the land- 
lord knew that the tenant w'^as making the impiove- 
ments under a mistaken belief, that he had occu- 
pancy nghts in the land, and merely kept quiet 
without interfering, there wall be no estoppel 
against the landlord Ramsden v Dyson, L. R. 
1 H L 120, &nd Beni Rain v. Kiindan Lai, I L. 
R 26 All 496, folIo\Yed Mahalatchmi Amynal v. 
Pal an I Chetti, 6 Mad. H. C. 245, doubted. S. 51 
of the Tiansfer of Pioperty Act wall not apply to 
the case of a tenant as it cannot he said that he is a 
person believing m good faith to be “ absolutely 
entitled ” to the land Neither s 108, clause (h), 
of Transfer of Property Act, nor the Hindu, IMuham- 
madan law nor Common Law of India is apphcable 
to a case where the tenant, without removmg the 
fixtures m the one ease or the building erected by 
him m the other case, w^ants to recover compensa- 
tion for the improvements effected by him. 
[Where there has been a penodical raising of the 
rent clue by the tenants, and periodical resump- 
tions of the tenants’ lands by the landlords both of 
which weie submitted to by the tenants wathout 
any contest, it may be concluded that the tenants 
have no occupancy nghts Lands held under 
Amaiarn tenure have generally been held to be 
resumable So far as this Presidency is con- 
cenicd, it would seem to be well settled that a 
person w'ho has law^fully come into possession as a 
tenant from j^ear to year or a term of years cannot, 
by setting up, however notoriously, durmg the 
continuance of such relation, any title adverse to 
that of the landlord, inconsistent with the legal 
lelation between them acquire, by limitation, title as 
owner or any other title inconsistent with that 
under wdnch he was let into possession. Seshamma 
Shettati V Chikaya Hegade, L L. R 25 Mad. 507, 
followed This doctrine is of doubtful appli- 
cability m a case where the landlord has shown by 
an unequivocal act that he intends to exercise 
his option and determine the tenancy even though 
he may not have succeeded m doing so. Snmvasa 
Ayyar v. Muthusami Pillai, I. L. R, 24 Mad. 
2f6, referred to. It is also w^ell established in this 
Presidency that if after the determination of the 
tenancy the tenant remains m possession as a 
trespasser for the statutory period, he wall by 
prescription acquire a right as owmer of such limit- 
ed estate as he might prescribe for A receipt of 
rent, subsequent to a notice to determine the 
tenancy, is consistent wath the case of either party 
on the question as to the existence of occupancy 
nghts as lu any event there would be a liability to 
pay rent and it is therefore doubtful if such a 
receipt could be relied on as a w^aiver of the pamtifPs 
right to resume Held, on the facts of the present 
case, that there w^as a determination of the tenancy 
by a reasonable notice and that there was no as- 
sertion of an adverse title for tw^elve years before 
the suit so as to entitle the defendants to claim a 


K 
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MADRAS ESTATES LAND ACT (I OF 1908) 

— concld 

ss. 3, 6 — condd. 

prescriptive right.] (The views enclosed m rectan- 
gular brackets -were also stated but are no longer 
law as a Full Bench composed of the C J., Krish- 
NASWAMi Ayyar and Alyinc, JJ., decided the 
contrary in Kmiahayya v. Janardhana Padhi^ I. L, 
B. 36 Mad 439, on 14th November 1910 This case 
is now reported for the other points decided in the 
case which are noted below ) [Where, during the 
pendency of an appeal filed by the defendants in a 
suit brought by a zammdar to eject his tenants, 
the Madras Estates Land Act of 1908 came into 
force, the tenants who were ordered by the decree 
of the First Couit to be ejected, cannot take ad- 
vantage of s. 6 of the Act even if that section be 
assumed to be retrospective, as the ryoti lands in 
respect of which they claimed permanent occu- 
pancy rights, would be “ old waste ” as defined by 
s. 3, clause (7), of that Act, in respect of which, 
before the passing of the Act, the zammdar had 
obtained a final decree of a competent Civil Court 
negativing the occupancy right ] The words 
“ Final Decree ’’ occurring in s 3, clause (7), mean 
“ final ” with reference to the Court which passes 
the decree ; a decree is none the less final for the 
purposes of the section because an appeal was 
pending when the Act came into operation. 
Qimre . Whether an appeal is a reheanng of the 
suit within the meaning of the Cml Procedure 
Code as under the Rules under the English Judi- 
cature Act so as to give retrospective effect to a 
statute passed after the decree of the First Court 
and during the pendency of the appeal. Qucere : 
Whether s. 6 of the Madras Estates Land Act, 1908, 
is in terms retrospective Narasayya v. Raja of 
Venkatagiri (1910) . . L L. R. Z7 Mad. 1 

ss. 9, 11, 151, 157 and 187 {g)— Custom 

or contract enabhng tenant to hudd on ‘tyoti land, 
mhdity of A custom or contract entithng a ryot 
of agricultural land to erect buildings thereon, is 
not opposed to the provisions of the Madras Estates 
Land Act, and can be enforced against the landlord, 
though such erections may impair the value of the 
holding for agiicultural purposes. The effect of 
such a custom is simply to make it an implied term 
of the contract of tenancy. Meera Kasim Row- 
THER V. Fottlkes (1912) I. L. R. 37 Mad. 432 

S. 77 — Madras Local Boards Act {V of 

1884), ss, 73 and 74 — Bight of land-holder to dis- 
tiain property of intermediate tenure-holder for cess 
paid. Neither s 77 of the Madras Estates Land 
Act, nor ss. 73 and 74 of sfche Madras Local Boards 
Act, authorizes a land-holder ,to leVy distraint 
against an intermediate tenure-holder for reco- 
'^vering any portion of cess collected from the larid- 
holder. LAKSEMnsrARASiMHAM Partultj V. Raima - 
CBANDRA MaRDARAJA DeO (1912) 

I L. R. 37 Mad. 319 

MADRAS FORESTS ACT (V OF 1882). 

ss. 26, 53 and 55 — Compounding offence 

The words no further jrcceedings shall be taken” 


I MADRAS FORESTS ACT (V OF 1882) — concld. 
ss. 26, 53, 55 — concld. 

in s 53 of the Forests Act (Madras Act V of 1882) 
mean that proceedings then in progress must 
lapse. Be Narayana Padayachi (1912) 

I. L. R. 37 Mad. 28C 

MADRAS HEREDITARY VILLAGE OFFICES 
ACT (in OF 1895). 

S. 5 — applicability of-— Emolument of 

her editar y offices in s 3, clause 4 — Statute, construc- 
tion of S 5 of Madras Act III of 1895 is appli- 
cable to emoluments of hereditary offices in pro- 
prietary estates of the classes mentioned in s. 3,. 
clause 4 Mutyala Bapayya v. Kosuri Muramullu, 
{1912) Mad.W N 7, approved. V eerabadran Achan 
V. Suppiah Achan, 1. L B 33 Mad. 488, over- 
ruled. Pei Sadasiva Ayyar, J. In cases of 
ambiguity as tb the construction of a statute, con- 
siderations based on the scheme of the Act and the 
previous history of the legislation relatmg to the 
matters dealt with in the Act might properly be 
referred to for deciding which of fiwo views ought 
to be taken. Kaistdappa Achaey v. Vengama 
Naieit (1912) . . 1. L. R. 37 Mad. 648 

MADRAS IRRIGATION CESS ACT (VII OF 
1865). 

“ Bwer belonging to Gov- 

ernmentf^ meaning of — Zamindars and Ba'jas, rights 
of, to waters of rivers passing through their lands — 
Water, proprietary rights in, discussed — Madras 
Land Encroachment Act {III of 1905), effect of, upon 
such rights. Per Miller, J. In a suit for the 
recovery from Government of water-cess illegally 
levied, the cause of action arises on each occasion 
on which the cess is demanded and Article 131 of 
Schedule II of the Limitation Act does not apply. 
The High Court having held in Kandukuri Mahala- 
kashmamma Oaru, Proprietrix of TJrlam v Secretary 
of State for India, I L B 34 Mad. 295, on facts 
similar to those relied upon m the present case, 
that the Vamsadhara river is a river belonging to 
Government, such finding was a matter of law which 
should he foUo'wed until overruled by a Full Bench 
or a higher Court. Followed accordingly. Per 
Sakkaran Naib, j. Under the customary law of 
the country water belonged to the owner of the 
estate through which it passes, so loiig as the- 
water remained on the land, subject to the claims 
of the proprietors below, ^he members of the 
village community p.nd the zamindars or poligars 
were entitled to the water which flowed through 
their lands. If Government are the proprietors of 
the land, they are the owners of the water thereon 
and those rivers and streams of which they own, the 
bed and the hanks belong to Government It was 
the policy of the East India Company in granting 
the permanent sanads to recognise private pro- 
prietary rights and to divest themselves of such 
rights which may have been vested in them. It is 
against the policy and the spirit of the permanent 
settlement regulation to hold that the Government 
reserved to themselves aUy power to increase the- 
revenue on the zammdan or to levy any assessment 



( 261 ) 


DIGEST OF CASES. 


( 262 ) 


MADRAS IRRIGATION CESS ACT (VH OF 1865) 

— cmtd. 

for the use of water. The permanent sanads 
granted to Rajas and chieftains did not interfere 
with their use of the waters of natural streams fpr 
the cultivation of all lands within the ayacut 
the area of land that can he irrigated according to 
the customary methods) subject to the claims of the 
ryots. The new zammdans created by the East 
India Company were placed on the same footing 
as the old. “ Speaking generally, whenever the 
Government contend that these zamindars are not 
entitled to exercise any of the rights which are 
capable of private ownership, and that such rights 
are vested m the Crown, it lies on the Government 
to prove that such zamindars were deprived of 
them either expressly or by necessary implication 
under the sanads granted under that Regulation 
(Regulation XXV of 1802) ; the new zammdans i 
were placed on the same footing The sanads f 
referred to are those which were granted by Lord “ 
Chve, a copy of which will be found in the | 
earher editions of the Standing Orders of the i 
Board of Revenue.” Under the Regulation of I 
1802, the Government did not enter into any 1 
engagements with the landholders to supply water. 1 
The circumstances under which the permanent j 
sanads were granted preclude any such engage- i 
ment. In the case of new zamindaris created, i 
there may be cases in which the Government re- i 
served to themselves the control of water-courses. 1 
Act VII of 1866 was mtended by the Legislature 
to refer to all rivers and streams in those ryotwari 
districts where no mirasi or any corresponding 
right prevailed, and the words “ rivers belonging 
to Government ” do not apply to rivers running 
through or by zamindaris. The Act was not in- 
tended to efiect any change in the substan- 
tive law but to enable Government to levy 
a cess on account of the large expenditure 
incurred by Government in the construction and 
improvement of irrigation works. The ryotwari 
lands were assumed to be Government property ; 
and all rivers running through ryotwari lands were ; 
accordingly treated as belonging to Government. , 
But it does not enable the Government to levy a 
water-cess where the landowners use the waters 
of rivers m accordance with the rights they had 
before The exemption clause in s. 1 of the Act — 

Where a zammdar or inamdar by virtue of en- j 
gagements with the Government is entitled to irri- | 
gation free of separate charge, no cess under this , 
Act shall be imposed for water supplied to the 
extent of such right and no more” — does not ' 
apply to those zamindaris and proprietors who , 
themselves take and are entitled to take the water ' 
for irrigation from the rivers and streams in their I 
zammdans without its bemg supplied to them by i 
Government. Even if the section with the exemp- 
tion clause applied, the “ engagement ” to be im- ; 
plied is one to allow the proprietors to irrigate all i 
their lands within the ayacut which could be irri- ! 
gated without any fee and without any charge. I 
As Act III of 1905 does not interfere with vested 
rights, it cannot be used to interpret Act VII of 
1865 to take away such rights. Therefore under 


BIADRAS IRRIGATION CESS ACT (Vn OF 1865) 

— concld. 

Act VII of 1865 (standing unaffected by subse- 
quent legislation) it was not competent to the 
Government to levy any cess for any water taken 
from the Vamsadhara river without the aid of 
Government works. [See the end of the judg- 
ment for a summary of the conclusions.] Secee- 
TAEY OF State v, Janakiramayya (1912) 

I. L, R. 37 Mad. 322 

MADRAS LAND ENCROACHMENT ACT 
(MAD. in OF 1905). 

See Madras Irrigation Cess Act (\TI 
OF 1865) . L L. R. 37 Mad. 322 

MADRAS LOCAL BOARDS ACT (MAD. V OF 
1884). 

ss. 73, 74— 

See Madras Estates Land Act (I of 
1908), s. 77 I. L. R. 37 Mad. 319 

MADRAS RENT RECOVERY ACT (MAD. Vm 
OF 1865). 


See Special or Second Appeal. 

I. L. R. 37 Mad. 443 

MADRAS REVENUE RECOVERY ACT (MAD* 
n OF 1864). 

ss. 1, 42 — Sale for arrears of water-cess^ 

due under Madras Act VII of 1865 — Discharge of 
encumbrances. Under s. 42 of Madras Act II of 
1864 (Revenue Recovery Act), a sale for arrears of 
water cess due under Madras Act VII of 1865 con- 
veys a title to the purchaser free of encumbrances,, 
water-cess being included m the term “public 
revenue ” as per s. 1 of Madras Act II of 1864* 
Cases relating to sales for arrears of income-tax 
and abkari levenne hare no bearing on this ques- 
tion. Vellappayal Ambalam V. Kardppiah 
Ptt.t.at (1911) . . I. L. R. 37 Mad. 49 

MAGISTRATE. 

on tour — 

See Security for Good Bbham:oue. 

1. L. R. 41 Calc, 806 


MAHAL. 

See United Provinces Land Revenue 
Act (III OF 1901), s. 32 (d). 

I. L. R. 36 All. 231 

MAHOMEDAN LAW. 

Divorce 

Dower 

Gift 

Guardian , . . . • 

Minor ..•••* 
Pre-emption . . . • • 

Wakf 

k2 
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264 
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MAHOMEDAN LAW— 

/S'ef Khojas . I. L, R. 38 Bom. 449 

See Mahomedan Law — Pre-emption. 

See Pre-emption. 

MAHOMED AN LAW— DIVORCE . 

2, — — - Sunni sect — 

Divoice — Evidence — Burden of poof No special 
form of formula is prescribed for a divorce under 
the Hanafia law All that the law requires is to 
see that the words of divorce pionouneed by a 
husband should show a clear intention on his part 
to dissolve the contract of marriage Where 
witnesses depose that a divorce was effected, in 
their presence, it is for the paity allegmg the con- 
trary to prove by cross-examination that the words 
used by the husband when pronouncing the divorce 
were insufficient and incomplete to support a valid 
divorce. Wahid Khan v Zainab Bibi (1914) 

I. L. R. 36 All. 468 

2, KahinnamaJi — Con- 

diUon that husband should live with wife in wife's 
father's house ris hhanadamad and for divorce upon 
breach, if valid. A condition in a Tcabinnamah that 
the husband shall live with the wife in her 
father’s house and that if he broke this condition 
she would be entitled to divorce him, is invalid 
under the Mahomedan law, and her claim for 
deferred dower following upon such a divoice must 
fail. Imam Ali Patwari v Areatunnessa (1913) 

18 C. W. N. 693 

MAHOMEDAN LAW— DOWER. 

— Dowel — Bight of widow to 

remain in possession of her husband's piopeity in lieu 
of dower. The right of a Mahomedan widow to 
whom dower is due, and who has got into posses- 
sion of property of her husband in lieu thereof, to 
remain in possession until her dower is paid may, 
perhaps, be descendible to her heirs : but no right 
to possession is descendible in a case where the 
widow herself never got possession at all Ah 
BaJclish V Allahdad Khan, I. L. B 32 All. 551, and 
Bebee Bcichun v. Sheikh Hamid Hossein, 14 Moo. 
I A. 377, referred to Tahirunnissa Bibi v. 
Nawab Hasan (1912) . I, L. R. 36 All. 568 

MAHOMEDAN LAW— GIFT. 

1, — — Shias — Gift-Maiz- 

ul-maut — Disease of more than one year's duration. 
Under the Shia law a gift made in marz-ui-maut 
holds good to the extent of only one-tffird of 
the donor’s estate m spite of dehvery ofjposses- 
sion prior to his death. Under the Shia'law, it 
a person dies of a disease of more than one 
year’s duration such disease is not considered a 
death-illness. But there is this eonition attached 
to it that if the illness mereases to such an extent 
as to cause, or another supervenes which causes, 
an apprehension of death in the mind of the donor 
the increase or the new disease is a death-illness. 
The nature of the gift does not change even if the 
donor had mtended prior to death-illness to transfer 


MAHOMEDAN LAW— GIFT— 

the propel ty to the donee Khurshed Husain 
V. Faiyaz Husain (1914) I. L. R. 36 All. 289 

2. - - Gift — Bevocation 

— Substantial alieiaiion of subpci-matter — Haiti- 
tion. Held, that a Revenue Court partition of 
Villages, the subject of a deed of gift, does not 
amount to such a substantial alteration of the 
subject-matter m the bands of the donee as would, 
under the Mahomedan law, render the gift irrevo- 
cable by the donor. Maqbul Husain v Ghaeur- 
un-nissa(1914) . . I. L. R. 36 All. 333 

MAHOMEDAN LAW— GUARDIAN. 

1. Guardians and 

Waids Act {VIII of 1890), ss 9 and 39 — Applica- 
tion for appointment as guardian of minor giil — 
Qualifications for applicant. Held, that the husband 
of a minor girl’s sister is not, under the Maho- 
medan law, entitled to be appointed a guardian of 
the person or property of the minor Held, also, 
that the Guardians and Wards Act, 1890, contem- 
plates that an applicant for guaidianship should 
reside within the jurisdiction of the Court to which 
he makes the apphcation. Asghar Ali v . Amina 
Begam (1914) . . . I. L. R. 36 All. 280 

2. - Shia sect — Guar- 

dian and minor — Right to guardianship of female 
minor According to the Mahomedan law ap- 
phcable to the Shia sect, the right to the guardian- 
ship of a female minor rests primarily with the 
mother , on her death with the fathei, and only on 
the death of the father does the right pass to 
the maternal grandmother and other ascendants. 
Salim-un-nissa V Saabat Husain (1914) 

I. L. R. 86 All. 466 

3. — Guardianship — 

Mahomedan infant — Mahomedan law — Maternal 
uncle if a proper guardian — Sistei's husband, if 
qualified — Prohibited degress of relationship — Ad- 
verse interest — Guardians and Wards Act [VII of 
1890) Under the Mahomedan law no male has a 
light to the custody of a female child, unless he is 
a Mahram, that is, one who stands to her within 
the piohibited degrees of relationship and cannot 
under any circumstances marry her. A maternal 
uncle may be appointed as a guardian to a Mabo- 
medan minor girl. When the girl was married to a 
person below her station m life, the Court ordered 
a governess to be appointed to stay with her until 
puberty, the husband not to have access to her 
meanwhile, so that the girl might have liberty to 
repudiate the marnage if she hked just on the 
attainment of puberty. Hurunnessa Bibee, In 
the matter of (1913) . . 18 C. W. N. 853 

MAHOMEDAN LAW— MINOR. 

— _ Minor — De facto guar- 

diaris powers over minor's properties — Sale by 
mother for expenses of minor's sister's marriage, 
or for the discharge of proper family debts, 
not binding. Under the Mahomedan iaw the 
general rule is that the deahngs of a de facto guar- 
dian of a minor with the minor’s properties do 
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MAHOMEDAN LAW— MINOR— cowc?rf. 

not ipso facto bind the minor. The lule is, however, 
subject to exceptions. In cases of urgent and 
imperative necessity, or where the transaction 
from its nature must necessarily be beneficial to the 
minor, a de facto guardian can alienate the property 
of the minor, whether moveable or immoveable. 
According to Mahomedan law, sale of a minor’s 
property by an unauthorized guardian, even if it 
was not made for a vahd cause, is neither void nor 
voidable in the ordinary sense of the terms, but 
IS regarded as manguf or dependent, that is, in a 
state of suspense, its validity or invahdity being 
determined by the minor adopting or not 
adopting after he has attained maj'onty, though 
the effect of his decision will relate back to 
the date of inception of the transaction A person 
who chooses to buy a minor’s property from a 
person who has no power to deal with it, however 
bond fide his action may have been, cannot invoke 
any principles of justice and good conscience to 
support the transaction itself, though such consi- 
derations may be a good ground for the Court re- 
fusing to give relief to the minor except on condi- 
tion of his restituting whatever benefit he has 
derived from the transaction. A sale by a mother 
of the minor’s property for finding money for the 
marriage expenses of the minor’s sisters or for the 
discharge of family debts and for other family 
purposes, is not binding on the minor. Aydeeman 
Kutti V . Syed Ali (1912) 

I. L. R. 37 Mad. 614 
MAHOMEDAN LAW— PRE-EMPTION. 

1 , Pre'em.ption — 

Sliafa, right of — Delay in asseHion — Waiver — Pighi 
of pre-emption, accrual of — General law to govein the 
incident of sale in applying the law of pie-emggtion 
and not the pure Mahomedan law. Per Caenduef, J. 
The right of shafa cannot anse until there has been 
a sale to a third pai*ty, for the nght of shafa, re- 
cogmsed by the Mahomedan law, is not the right 
of pre-emption known to the Roman law ; that is 
to say, the right arising out of an obhgation on the 
part of an intending vendor to sell preferentially to 
the obhgor if he ofiers as good conditions as any 
intended vendee, but rather the obligation attached 
to a particular status, which binds the purchaser 
from the person obliged to hand over the subject- 
matter to the other party to the obhgation on re- 
ceiving the pnce paid by him for it. The right 
accrues only when the property has passed from 
the ongmal owner to a purchaser. The general 
law, which IS paramount and has superseded the 
Mahomedan law, should govern the incident of 
sale in applying the law of pre-emption. Per 
Eichaedson, J. Where possession is not given and 
the pnce is not paid till registration, the right of 
pre-emption anses upon registration and not 
before. Jadu Loll 8ahu v. J anlci Koer, I L. R. 35 
Calc. 575, referred to. Begum v. Muhammad Tahuh, 
I. L. M. 16 All. 344, Ladun v. Bhyro Bam, 8W.R 
255, N ajm-un-nissa v. Afaib Ah Khan, I. L. R. 22 
All 343, Ojeeomssa Begam v. Rustam Ah, {1864) 
W. R. 219, Torul Komhar v. Mussamut Achhee, 18 


MAHOMEDAN LAW —PRE-EMPTION— cowcf^. 

W. R 401, Kooldeep v. Ram Been Singh, 24 W. R' 
198, Sheo Tahul v. Ramicooer, {1864) W R. 311 » 
Brojo Kishore v. Kiriee Chunder, 15 IT. R. 247, 
Jehanjir v. Lala Bhikari, 6 B. L. R. 42 note, Kanhai 
Lai V. Kalka Prasad, I. L. R. 27 All. 670, discussed. 
BuDHAI SaEDAB V . SONAULLAH IMkibha (1914) 

1. L. R. 41 Calc. 943 

2, — — — — _ Right of Pre-Bmp' 

tion — Litigation between Hindus — Adoption of pre- 
emption as usage — Burden of proof — Ancient and 
invariable custom — Pre-emption, a personal right 
not descendible to heirs — A custom cannot be proved 
by tfie admission of parties or their counsel. In 
htigation between Hindus where one party alleges 
the adoption of a whole branch of the Maho- 
medan law, such as that of pre-emption, and the 
other party repudiates the apphcation of the for- 
eign law', it hes very heavily on the party alleging to 
prove that that law has been adopted as a usage 
; and could be proved to have been so adopted by 
proof of ancient and invanable custom. Such a 
party must stand or fall by the strict Mahomedan 
law of pre-emptiom. Generally speaking the 
nght of pre-emption is a personal nght which, 
under the Mahomedan law, w'ould not descend to 
heirs. Per Macleod, J. A custom must be proved 
by evidence m the first instance and once it is 
proved the Courts are entitled to recognize its exis- 
tence. A custom cannot be proved by the admis- 
sion of the parties or their counsel before the Court. 
Dahyabhai Motieam V . CHU^ifiLAL Keshobdas 
(1913) . . . 1. L. R. 38 Bom. 183 

MAHOMEDAN LAW— WAKE. 

^ — — ShiaSect — Wakf — Alarz- 

ul-maut — Talidity of waif made in maiz-ul-maui. 
Under the Shia law^ a wald made m death-iUness is 
vahd only to the extent of one-third if not assented 
I to by the heirs, even if possession has been delivered 
! by the maker of the w’'akf. Nazar Husain y. 

I Rafeeg Husain, 8 All. L. J. 1154, approved. Alx 
H usAiisr V . Fazal Husain Khan (1914) 

I. L. R. 36 All. 431 

MAINTENANCE. 

See Civil Peocedube Code (1908), 0. II, 

E. 5 . . I. L. R. 38 Bom. 180 

See Ceeminal Peoceburb Code (1898), 
s. 488 {1) . I. L. R. 37 Mad. 565 

See Hindu Law— Maintenance. 
/SeePABsis . I. L. R. 38 Bom. 615 

Liability of estate of de- 
ceased person foi an ears oj maintenance accrued 
prioi to death — Abatement of oidei for maintenance 
after death — Giiminal Procedure Code {Act F of 
1898), s. 488 {!), {3), (6). A claim for arrears of 
maintenance abates on the death of the person 
against w'hom an order under sub-s. (1) of s. 488 of 
the Crimmal Procedure Code has been made, s.nd 
cannot be enforced thereafter against his estate. 
Semble ; Before a warrant is issued under sub-s. (3), 
wilful neglect to comply with the order must be 
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maintenance — conoid. 

found, and for tliat purpose evidence has to be 
taken under sub-s. (d) in the presence of the 
accused. Ead Ali v, Lal Bibi (1913) 

I. li. R. 41 Calc. 88 

MAJORITY ACT {IX OF 1875). 

— s« 3 — 

8ee Penal Code (Act XLV of 1860), 

s. 363 . . I. L. R. 37 Mad. 567 

MALABAR LAW. 

Moetoaoe . I. L. R. 37 Mad. 420 

MALICIOUS PROSECUTION. 

‘ Prosecution,* wliat 

amounts to— Magistrate sending only notice hut not 
summons or warrant and dismissing complaint, no 
prosecution — Criminal Procedure Code (Act V of 
1898), s. 202. Where on receiving a complaint of 
an offence of defamation, a Magistrate issued only 
a notice but not a summons or a warrant to the 
accused, which notice simply informed him that a 
prehminary enquiry would be held at a certain 
time in the matter of the complaint preferred by 
the complainant, and the complaint was dismissed 
under s. 202, Cnmmal Procedure Code, after hearing 
counsel for both parties • Held, that there was no 
prosecution of any offence by the complainant 
so as to give room for any suit for malicious prose- 
cution. PeEozario v. Qulah Chand Anundjee, I. 
L. P. 37 Calc 358, Golap Jan v. Bholanath Khettry, 
I. L. B 38 Calc 880, followed. Sendmg such 
notice and the hearing thereon are not authorized 
by the Cnmmal Procedure Code. Prosecution 
commences with the issue of process (summons or 
warrant) after the complaint has been entertained 
by the Magistrate and that the prior proceedings 
constitute at most an attempt by the complainant 
to prosecute the accused. Sheek Meeban Sahbb 
V. Ratnaveltt Mudali (1912) 

I. L. R. 37 Mad. 181 

MANAGEMENT. 

scheme of — 

See Tbtjst I. L. R. 41 Calc. 19 

MANAGER. 

See Hindu Law — Manag3eb. 

in a joint Hindu family — 

See Limitation Act, 1908, s 7 ; Sen. I, 
Abt. 44 . . I. L. R. 38 Bom. 94 

MANAGING MEMBER. 

See Joint Hindu Family. 

I. L. R. 36 AIL 168 

^ — contract by— 

See Specific Relief Act (I of 1877), 

s. 15 . , 1. L. R. 37 Mad. 387 

MANDAMUS. 

See XJnivebsity Lectueekship. 

L L. R. 41 Calc. 518 


MANDATORY INJUNCTION. 

See Civil Pboceduee Code (Act V of 
1908), 0. XXXIX, B 2. 

I. L. R. 38 Bom. 381 

MARKET^VALUE. 

See Land Acquisition. 

I. L. R. 41 Calc. 967 

MARRIAGE EXPENSES. 

of male members — 

See Hindu Law — Joint Family. 

I. L. R. 37 Mad, 273 

MARRIED WOMAN. 

— enticing away a — 

See Penal Code (Act XLV of 1860), s. 

468 . I. L. R. 36 All. 1 

MARRIED WOMEN’S PROPERTY ACT (HI 
OF 1874). 

SS. 2, 4, 6 — Hindu effecting a policy of 

life insurance for benefit of wife and cJiildi en — Policy 
money if available for his debts on death — Statute, 
application of, leading to anomaly — Interpretation. 
A policy of life insurance effected by a Hindu for 
the benefit of his wife and children is not gov- 
erned by the provisions of s 6 of the Married 
Women’s Property Act of 1874. Per Richabd- 
SON, J Although s 2 of the Act expressly provides 
that nothmg m the Act applies to any married 
woman who at the time of her marriage professed 
the Hmdii amongst other religions, or whose hus- 
band at the time of such marnage professed that 
rehgion and does not expressly exempt their 
children from the operation of the Act, the inten- 
tion of the Legislature, taking the Act as a whole, 
is to exclude the children also from the benefits of 
s. 6 of the Act. If the words of an Act are so plain 
that no other construction is reasonably possible 
the anomaly must be accepted and effect must he 
given to the language which the Legislature has 
chosen to employ. But if the language is of 
doubtful impqrt, the most reasonable construction 
of which it is fairly capable ought to be adopted. 
Held, per Cubiam, that the money due under the 
pohey in question formed part of the estate of the 
assured and was available for payment of his debts 
after his death. Eshani Dasi v. Gopal Chandba 
Dey (1914) . . . 18 C. W. N. 1335 

S. 6 — Applicability to Hindus — 

rance — Policy for the benefit of wife and children, if 
creates a trust — Policy amount payable to the execu- 
tors, administrators and assigns of the assured — 
Right of beneficiary to enforce — Presumption of 
advancement. Where a Hindu male effected a policy 
of insurance on his own Me, expressed on the face 
of it to be for the benefit of his wife, or his ^vife and 
children or any of them, but payable to his execu- 
tors, administrators and assigns, and died leaving 
a daughter • Held, by the Full Bench, that s. 6 
of the Mamed Women’s Property Act (III of 1874) 
applied to the case, and by virtue thereof a trust 
was created in favour of the daughter, in regard to 
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MARRIED WOMEN’S PROPERTY ACT (DI OP 

1874)— co»cZ(i 

s. 6 — concld. 

the policy amount, agamst which the creditors ot 
the assured have no right to proceed. Oriental 
'Government Security Life Assurance, Limited v 
Vanteddu Ammiraju, I L R 35 Mad 162, over- 
ruled Per White, C J (SAJirKAiiAN Kair, J, 
concurring) Ss 4, 5, 6, 7, 8 and 9 of Act III of 1874 
do not apply where either of the spouses, at the 
time of the marriage, professed the Hindu reli- 
gion. The primary object of s 6 is to enable a 
man (though a Hidnu male) to make provision for 
his w'lfe and children by insuring lus life for their 
benefit without executing a separate deed of trust, 
though the result may be that a Hindu woman 
derives a benefit thereby. Per White, C J S. 6 
does not affect the law of contract or the law of 
trust as regards the persons entitled to enforce the 
contract under the policy. The person entitled to 
enforce the rights of the beneficiary is the trustee, 
if a trustee has been appointed, and if no special 
fciustee has been appointed, the Official Trustee, to 
whom the money is payable, and not the daughter, 
the beneficiary Hdd, also, that the daughtei was 
not entitled to enforce her claim against the insu- 
rance company or as agamst a creditor as (i) the 
company was under a contractual obhgation to 
pay the amount to the executor or administrator 
of the assured, and (ii) the presumption of advance- 
ment of a daughter was rebutted by the words 

for the benefit of his wife and children,” the policy 
not being one for the benefit of such of the children 
as are daughters Per Tyabji, J, The daughter’s 
right under the insurance policies is affected by 
s 6 of Act III of 1874, and the operation of s 6 is 
not prevented by s. 2. For the daughter is not 
a married woman within the meamng of ss 2 and 
fi, though she may be married, as the expression 
‘ married w'oman ’ cannot refer to any woman 
other than one* wffio is married to the assuied. 
BaLAMBA V KilISB:HAYYA (1913) 

I. L, R. 37 Mad. 483 


MARZ-UL-MAUT. 

See Mahomed AN Law — Gift 

I. L. R. 36 All. 289 

See Mahomedan Law— Wahf. 

I. L. R. 36 All. 431 

MATE’S RECEIPTS. 

See Contract . I, L. R. 41 Calc. 670 

MEMORANDUM OF APPEAL. 

See OrviL Procedure Code (Act V op 
1908), ss 107, 149, 0. VII, R. II, cl (c). 

I. L. R. 38 Bom. 

MERGER. 

MoJeutan tenure specially 

registered under Act XI of 1859 gi anted hy the 
zemindar — Subsequent grant of puim by the zemindar 
— Purchase of putni and mohurari by the same 
person — Merger — Tia^isfer of Property Act, ss 2 (c), 
111 (d), 117, Where a mokurari tenure has all 
along been treated as a distinct sub-tenure, there 


MERGER — concld. 


I 


I 


was no merger by the aequiMtion of a putiu tenuie 
and the mokman tenuie by the same person, apart 
from the provisions of the Transfer ot Property 
Act. Woomesh Chander Goopto v. Raj Xatam Roy, 
10 W R. 15, Thomas Sail v Punchanon Ray, 25 
W R. 503, Piosunno Nath Roy v. Jagat Cliunder 
Pundit, 3 C L R 159, referred to. Jiba/di Xafh 
Khan v. GoJcool Chundei Choudhury, L L R. 19 
Calc 760, followed Suija Xarain Mandal v. 
Nanda LalSinha,!, L. R 33 Calc. 1212, Ulfat 
Hossazn v Gayaia Pass, I. L R. 36 Calc. 802, 
distingmshed Where a person acquiies the 
superior and the subordinate interests piece- 
meal at different times, but ultimately the entire 
interest of the lessor and the lessee aio vested m the 
same person at any pomt of time, there is a merger 
of the two interests m any case to which the pro- 
visions of s \l\ {d) of the Transfer of Property Act 
are applicable. A mohiran was created More the 
passing of the Transfer of Pioperty Act and a 
pi'Ani w as granted of the zemindary within wffiich 
the mohuran was created Afterwards m 1886 
the entire putni and the entire 70 . 01:111 an were ac- 
qmred by the same person. Held, that the provi- 
sions of s 111 (<f) of the Transfer of Property 
Act do not apply and there W'as no merger of the 
mohuran interest in the putni interest. Piomotlio 
Nath Mitter v. Kcdi Prosonno Chowdhury, I L R. 
28 Calc. 744, follow^ed Ulfat Hossain v. Gay an i 
Pass, I. L R. 36 Calc. 802, explained Hirendra 
Nath Dutt v. Hari Mohan Ghosh (1914) 

18 C. W. N. 860 

MESNE PROFITS. 


I _ Application to assess — 

j Limitation — Peciee for mesne profits, application 
j for execution of, by asngnce — Right of at^signce to 
I upply for substitution in pending suit, naiui e of — A p- 
1 plication for ascertainment of mesne profits in pending 
I suit, limitation applicable to — Benamidar, if may 
apply — Assignee from assignee of party to suit, ap- 
'• plication for substitution by — Claim fo/ mesne pro- 
! fits, if can be transfetied — Sti anger if mau question 
assignment — Civil Piocedme Code. 0 XX, ?. 12, 

, 0 XXII, 1 . 10 — Limitation Act {IX of 1908), Art 
181 A dm putni held by three brothers, P, P and 
1 R, was sold for lent and purchased by the putmdar. 

' One of the three brothers, P, brought a suit and 
, obtained a decree for the recovery of possession of 
' the durputni and mesne profits After P^s death 
' his widow got herself substituted in his place and m 
■ execution of the decree took possession of the pro- 
perty and subsequently a deed w'as executed 
between herself and the two othei brothers P and R 
' in terms that the pioperty belonged to the thiee 
[ brothers and she as the widow of the eldest was en- 
< titled to two annas and the remaimng 14 annas 
! were divided between her and the two brothers in 
j equal shares as also the mesne profits The dur- 
‘ putni was thereafter sold in execution of a money- 
decree and ultimately passed into the hands of one 
I A On 2ist May 1907 the two brothers P and R 
j by a conveyance assigned their share of the costs 
1 and mesne profits under the decree obtained by P 
' to M, a benamidar of A, and on the 10th June 1907 
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MESNE PROFITS — concU. 

D’s widow by another conveyance assigned her 
share of the mesne profits and costs to A. On 
22nd February 1909 A applied for execution of 
the decree and the application was admitted by 
the Subordinate Judge, but under oiders of the 
District Judge in appeal the application was 
returned for amendment on 4th March 1911 and 
amended on the same day On appeal, the High 
Court directed that this application presented by 
A should be treated as an application under 0 XX, 
r. 12, and remanded the case, whereupon the 
amended application was placed on the lecord to 
be dealt with under 0 XX, r 12, and A was substi- 
tuted on the record in place of the original plaint- 
ifi. Held, that the application should be treated 
as having been made on the date on which it was 
originally presented and that date being within 3 
years of the dates of the conveyances assigning 
mesne profits and costs to A, the application was 
not barred even if Art 181 of the Limitation Act 
was applicable That even if the application 
was considered as having been made on the date 
on which it was amended, the right of the assignee 
to apply for substitution in a pending suit is a right 
which accrues from day to day and is therefore 
not barred by limitation That an application in a 
pending suit for ascertainment of mesne profits is 
not barred by the three years’ rule of limitation 
contained in Art 181 corresponding to Art. 178 of 
the old Limitation Act The law has not been 
changed by the new Limitation Act or the new 
Code of Civil Procedure. Pumn Chand v. Pai 
JRadha Hishen, I L R. 19 Calc 132, followed. 
Held (as to the contention that A could not be 
substituted when his two assignees P and R were 
not parties to the suit), that the property being 
the joint property of the three brothers and the 
suit having been brought by D as the eldest member 
of the family,' he might be taken to have repre- 
sented the other two brothers also. That even 
if P and R were considered as assignees from JD's 
widow, the position was that A was an assignee 
from I>^s widow who was a party to the suit with 
respect to one-third of the property, and an assignee 
from P and R, who in their turn were assignees 
from D's widow with respect to two-thirds, and 

O. XX, r. 10, was appHcable to an application made 
by a person who has not obtained an assignment 
directly from a party to the suit but who has 
obtained an assignment derivatively from a party 
to the suit That a right to sue for damages can- 
not be transferred, but in the present case the 
claim for mesne profits had already merged in a 
judgment before the assignment and the right 
under the judgment was assignable although the 
original cause of action was not. There is nothing 
in law to prevent a benamidar from applying to the 
Court for ascertainment of mesne profits A 
stranger cannot take exception to an assignment 
on the ground of inadequacy of consideration, 
that being a matter between the assignor and 
assignee, Bhagwat Bayal v. Debi Dayal, I L, R. 
35 Calc. 420 ' s, c. 12 C. W. N 393, relied on. 
Feasaitno KtJMAR Panja V . Ashittosh Ray (1913) 

18 C. W. N. 450 


MILITARY OFFICER. 

in the Indian Staff Corps — - 

See CtviL Pkoceditre Code (Act V or 
1908)*, s. 60, CL 2 (6) 

I. L. R. 38 Bom. 667 

MINING LEASE. 

See Landlord and Tenant 

I. L. R. 41 Calc. 498 

MINOR. 

See Contract . I. L. R. 37 Mad. SGC 

See Joint Hindu Family. 

I. L. R. 36 All. 168 

See Limitation Act, 1908, s. 7 ; Sch. T, 
Art 44 . I. L. R. 38 Bom. 94 

See Mahomedan Law — Minor. 

a decree for land and mesne profit® 

in favour of — 

See Civil Procedure Code (Act XIV of 
1882), s 230. 

I. L. R. 37 Mad. 186 

1. Appointment of 

Guardian — Custody — Plaint in District Court — 
Transfer to High Court — Jurisdiction — Letters Patent^ 
1865, els 13 and 20 — Guardians and Wards Act 
(VIII of 1890), ss 9, 10 and 52. The first respond- 
ent instituted a suit against the appellant in a Dis- 
trict Court by a plaint claiming a declaration that 
he was entitled to the guardianship and custody of 
his two minor sons (the added respondents) and 
for an order that they should be handed over to him. 
The suit having been transferred to the High Court 
under the Letters Patent, 1865, s 13, that Court 
declared that the minors should be wards of the 
Court, that the first respondent was guardian of 
their persons, and ordered the appellant t6 hand 
them over to him. The minors were in England both 
when the suit was instituted and when the order 
was made ; they were not made parties to the 
proceedings, nor were they represented before the 
Court. Held, (i) that the District Court had no 
jurisdiction, since the minors were not ordinarily 
resident in the district, as required bj^ s 9 of the 
Guardians and Wards Act, 1890, and since the suit 
was not instituted by petition, as required by s. 10 
of that Act , (ii) that, even if the High Court had 
any jurisdiction with regard to minors beyond 
that which might have been exercised by the 
District Court (which was not determined), the 
mandatory order ought not to have been made, 
since an attempt to inforce it would expose the 
appellant to habeas corpus proceedings in England, 
and since the minors were not represented before 
the Court, nor adequate steps taken to ascertain 
their wishes and interests. Besant v. Xaraya- 
niah(1914) . . L. R. 41 I. A. 314 

2. Guardian ad litem^ 

appointment of, procured by suppression of the ex- 
istence of near relation — Whether decree liable to be 
set aside — Fraud In a suit for the recovery of 
money against a father and his minor son, the 
father refused to act as guardian ad litem of his 
minor, whereupon the Court appointed its Head 
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MINOR — concld. 

Clerk as guardian on the affidavit of the plaintiff 
that there was no fit and proper person alive to act 
as the guardian of the minor, while as a matter of 
fact the plaintiff knew that the minor was living 
under the protection of his maternal grandfather. 
The decree passed in this suit was sought to be set 
aside by the minor on the ground of fraud. Held, 
that the statement m tlie affidavit could not be 
held to be deliberately false so as to constitute 
fraud, in the absence of any allegation of collusion 
between the plaintiff and the Head Clerk, and the 
decree could not be set aside unless there was no 
appointment of a guardian ad litem or the ap- 
pointment was induced by fraud or what the Court 
would regard as tantamount to fraud Hanuman 
Prasad v Muhammad Ishaq, I. L R 28 All. 137, 
Ramchandia Las v. Joti Prasad, I. L. R. 29 All 
675, and Babap bin Kusap v. Maruti, 11 Born H 0 
182, distinguished Maeuthamalai v Palaiji 
(1912) . . . I. L. R. 37 Mad. 635 

MINORITY. 

— of Mahomedan when to cease — 

See Penal Code (Act XLV oe 1860), 

s 363 . . I. L. R. 37 Mad. 567 

MISDELIVERY. 

See Caeeiees . I. L. R. 41 Calc. 703 

MISDIRECTION. 

See Charge to Jvry 

I. L. R. 41 Calc. 1023 

MISJOINDER. 

See Charge I. L. R. 41 Calc. 66, 722 


MISTAKE— cow/tf. 

that there was no property m Calcutta bearing, 
the street, name and number given to the only 
item of Calcutta property included in the mort- 
gage, and that the property in Calcutta, which in 
fact answered the description of that property by 
metes and bounds given in the mortgage deed, did 
not belong to the mortgagor : Held, that the onus- 
of proving (as it was open to him to prove) that 
there was a clerical or other error m the descrip- 
tion of the property and that in fact an existing 
property situated in Calcutta was intended by both 
parties to be mortgaged, w’as on the mortgagee- 
decree-holder That to prove this the motrgagee-^ 
should have examined himself as also his mort- 
gagor. That as no evidence whatever was given 
to prove this case, it was not open to the Courts in 
India to come to the conclusion that the entry of 
the property was a mistake. Evidence to show 
that the mortgagor had purported to mortgage with 
other mortgagees the same property under the 
same description and had been compelled by them 
to consent to rectification, was irrelevant at the 
trial to prove that the entry in the document was a 
mistake That the principle of concurrent findings- 
of fact did not apply to such a case as it was a 
case of no evidence, and it was open to the Privy 
Council to hold from the conduct of the mortgagee- 
in not examining himself or his mortgagor and 
from other evidence in the case, that the entry was 
intentionally fictitious. Harendra Lal Roy 
Chowdhxiri V. Hari Dasi Debi (1914) 

18 C. W. N. 817 

MITAKSHARA. 

See Hindu Law— Succession 

I. L. R. 38 Bom. 43a 


MISJOINDER OF CAUSES OF ACTION. 

See Qivil Procedure Code (1908), 0 II, 

^5 . . I. L. R, 38 Bom. 120 

MISJOINDER OF CHARGES. 

See Excise . I. L. R. 41 Calc. 694 

MISJOINDER OF PARTIES. 

See Civil Procedure Code (1908), 0. 1, 

R 3 . I. L. R. 36 All. 406 

MISTAKE. 

See Registration 

I. L. R. 41 Calc. 972 

See Sale in Execution op Decree. 

I. L. R. 41 Calc. 590 

- Mistahe, evidence of — 

Similar mistale in other documents — Admissibility — 
Concuireni finding of fact, based on no evidence The 
proper description of .houses m towns for the pur- 
pose of registration is by the street in which they 
are situated and the number which they hear in 
that street. Where a stranger to a mortgage- 
decree passed in the Original Side of the High 
Court, who had previous thereto acquired a title 
in property actually intended to be conveyed 
(all of which was outside Calcutta), proved 


MOFUSSIL MAGISTRATE. 

See Contempt op Court. 

I. L. R. 41 Calc. 17a 


MONEY. 

suit for — 

See Provinclal Small Cause Courts 
Act (IX OF 1887), Sch. II, Art 3. 

I. L. R. 37 Mad. 53a 


MONEY-LENDER. 

See Civil Pegged etre Code (Act V of 
1908), ss. llo AND 151 

I. L. R. 38 Bom. 638 


MORTGAGE. 

1. Consideration 
2- Estoppel 

3. Fraud . 

4. Parties 

5. Redeimption. 

See Bundelhhand Alienation of 
Land Act (II of 1903). s. 9. 

I. L. R. 36 AH. 37a 
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MORTGAGE— contd 

See Civil Pegged itre Code (1882), 
s, 257A . I. L. R. 38 Bom. 219 

See Civil Peoceduee Code (1908), s 34, 
0 XXXIV, EE 2 AND 4 

I. L. R. 36 AIL 220 
See Civil Peoceduee Code (1908), 0 11, 
E. 2 , 0 XXXIV, E. 14, 

L L. R. 36 AIL 284 
See Expeopeietaey Tenant 

I. L. R. 36 AIL 248 
See Hindu Law — Joint Fasiely 

I. L. R. 36 AIL 383 
See Limitation Act (IX of 1908), Sen I, 
Arts 132, 144 , 1. 1. R. 36 All. 567 
See Registration. 

I. L. R. 41 Calc. 972 

See SoNTHAL Parganas — Jurisdiction 

L. R. 41 1. A. 197 

See Transfer of Property Act (IV of 
1882), &s. 58 AND 100 

I. L. R. 36 AIL 201 

See Transfer of Property Act (IV of 
1882), s 59 . L L. R, 38 Bom. 372 
See Transfer op Property Act (IV of 
1882), s. 82 . I. L. R. 36 All. 272 

See Transfer of Property Act (IV op 
1882), s. 84 . I. L. R. 36 All. 139 

See Transfer op Property Act (IV op 
1882), ss So, 91 

I. L. R. 37 Mad. 418 
See Transfer of Property Act (IV of 
1882), s 99 . I. L. R. 36 AIL 616 

"by Hindu widow — 

See Res judicata. 

I. L. R, 41 Calc, 69 
redemption of — 

See Limitation Act (XV of 1877), Sch 

II, Art. 148 . I. L. R. 36 AU. 195 
suit for — 

See Civil Procedure Code (Act V op 
1908), 0 V, E. 5. 

I. L. R. 38 Bom. 377 

suit to enforce — 

See Leviitation . I, L. R- 41 Calc. 654 
suit upon — 

See Gujarat Talukdars Act (Bom, Act 
VI of 1888 AS AMENDED BY BOM. ACT 
11 OF 1905), ss 29, 29B (7), (2), (3) and 

29E . I. L. R. 38 Bom. 604 


1. CONSIDERATION. 

GoJisideiaiion — JReetta %n 

mortgage deed of receipt of cojuideration — Burden of 
proof. Where a mortgage deed is proved to have 
I)een executed and the document contams an 


MORTGAGE— 

1. CONSIDERATION— 

acknowledgment of the leceipt of the considerpu- 
tion, this IS strong primd facie evidence that the 
consi delation has been actually received and is 
evidence not only against the mortgagors, but also 
against peisons claiming under them subsequent 
to the date of the mortgage. The mere fact that a 
Court was not satisfied vuth the evidence which the 
plaintiff adduced m addition to the acknowledg- 
ment, would not absolve the defendants from 
producing evidence that, notwithstanding the 
acknowledgment m the body of the deed, there 
was no consideration in fact. Babbu v Sita Ram 
(1914) . . . I. L. R. 36 AIL 478 

2 ESTOPPEL. 

Estoppel — Purchase of 

mortgaged property hy moiigagee in execution of 
his decree for sale — Subsequent suit for sale by a 
prior mortgagee — Plea of incompetence of mortgagor 
raised by mortgagee — Pwchasei. Held, that a 
moitgagee w^ho, in execution of a decree for sale 
in his favour, has purchased the mortgaged pro- 
perty himself, could not be permitted, in another 
suit on a prior mortgage of the same property in 
which he was arrayed as defendant, to set up the 
defence that the mortgagor was incompetent 
to execute the moitgage in suit. Bishumbhar 
JJayal v. Parshadi Lai, 10 All L J. 112, Bakhshi 
Bam V Liladhar, I. L B 35 All 353, and Piayag 
Ra^ V. Sidhu Prasad Tiwari, I L R. 35 Calc, 877, 
referred to. Radha Bai v Kamod Singh, 1. L R. 
30 All 38, distinguished Tota Ram v Har 
Gobind (1913) . . . I. L. R. 36 AH. 141 

3. FRAUD. 

— Suit to i ecover the amount 

due — Defendant's plea that the mortgage was effected 
to defraud his ci editor — Attachment of the pioperiy 
by ike creditor — Order for sale subject to the moitgage 
— Creditor paid off before sale — Decree for plaintiff 
on the ground that defendant cannot plead his own 
fraud — Fraud not earned out — Defendant's inten- 
tion not punishable The plaintiff sued to recover 
from the defendant the amount due under a 
mortgage. The defendant pleaded that the mort- 
gage deed was effected to protect his property from 
his- creditor and that no consideration really passed 
under the deed. Previous to the suit the defend- 
ant’s creditor had attached the mortgaged pro- 
perty, and the mortgagee (present plaintiff) had 
made a claim on the basis of the mortgage for 
the release of the property from attachment The 
mortgagor (present defendant) admitted the mort- 
gage and the property was ordered to be sold sub- 
ject to the mortgage But the property was, how- 
ever, not sold because the mortgagor paid off his 
creditoi before the order for sale was carried into 
effect. Both the lower Courts decreed the claim 
on the ground that the defendant could not be al- 
lowed to defeat the plaintiff by pleading his own 
fraud. On second appeal by the defendant . 
Hdd, setting aside the decree, that as the defend- 
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MORTGAGE— 

3. FRAUD— co?tcZt?. 

a.nt’s creditor had not been defrauded, there 
was no reason why the Court should punish his 
intention to defraud by passing a decree against 
him Sidhngappa v. Hirasa, 1 L R 31 Bom, i05, 
explained and distinguished Ram Su? mi Singh v. 
Fran Peary, 13 Moo I. A. 551, referred to Gia- 
DHAELAL PeAYAGDATT V MaNIKAjMMA (1913) 

1. L. R. 38 Bom. 10 

4. PARTIES. 

Hindu law — Mortgagee 

holding an usufructuary and a simple moit- 
gage over the same property — Suit hy the moiU 
gagee as kurta of joint Hindu family on later moit- 
gage alone — Maintainability — Non-joinder of neces- 
sary party — Transfer of Property Act {IV of 1382), 
ss 85, 99 — Civil Procedure Code {Act V of 1908), 0. 
XXXIV, rr. 1, 14, Where the kurta of a joint 
Hmdu family, who was the holder of an usufruc- 
tuary and a simple mortgage, brought a suit on the 
latter without jommg as party one of the members 
of the family, who had a joint interest with him in 
the usufructuary mortgage : Held, that under 
the terms of s. So of the Transfer of Property Act 
and 0. XXXIV, r. 1, of the Civil Procedure Code, 
the plaintiff was bound to make him a party. 
Hon Lai v. Munman Kunwar, I. L. R, 34 All. 
549, and Madan Lai v. Kishan Singh, 1. L. R, 34 
All. 572, not followed Lola Surja Prosad v Oolab 
Chand, I. L R. 27 Calc. 724 , 28 Calc. 517, 
followed. Debi Pkodsad Sahi v Dhaeamjit 
Xaeayan Sengh (1914) . I. L. R. 41 Calc. '727 

5 REDEiyiPTION. 

1 , Pm chase hy mort- 

gagees of part of mortgaged property — Tender of 
proportinate part of mortgage money by purchasers 
of the lesidue — Tender refused on ground of subse- 
quent mortgages affecting the property — Suit for 
redemption — Form of decree Tender of payment 
under s. 83 of the Transfer of Property Act was 
made by the purchasers of part of the property 
comprised in a mortgage (the rest of the property 
having been purchased by the mortgagees them- 
selves) who paid into Court what they believed to 
be the proportionate amount due on the share 
purchased by them, and within the period limited 
by the mortgage-deed. This tender was, how'ever, 
refused upon the ground that there were tw^o sub- 
sidiary -mortgages affectmg the property under 
which further sums w^ere due The mortgagors 
thereupon brought a suit for redemption expressing 
their readiness to pay w^hat might be found by the 
Court to be the proper proportionate amount due 
by them m respect of the property which they had 
purchased Held, on the finding, that the plamt- 
iffs when they made their original tender were 
unaware of the existence of the two subsidiary 
bonds, that the Court below was right m givmg a 
decree for redemption on payment of the amount 
due under the three mortgages in respect of the 
share purchased by the plaintiffs and for posses- 


MORTGAGE— 

5. REDEMPTIOX— 

Sion at the corresponding penod of the follow mg 
year Nabsingh Singh v. Achchaibae Singh 
(1913) . . . . 1. L. R. 36 AH. 36 

2. Prior and puisne 

incumbrancers — Suit for sale by prior incumbrancer 
without impleading puisne incumbrancer — Subsequent 
suit by puisne incunibiancer for sale — Form of decue. 
Where a prior incumbiancer sues for sale on his 
mortgage and brings the mortgaged piopeity to 
sale without making a puisne mcumbrancer 
party to his suit, and thereaftei the puisne incum- 
biancer brmgs a suit for sale on his mortgage, the 
proper decree to be made m the second suit is to 
direct a calculation of what w as due on foot of the 
prior mcumbrancer up to the date of the taking 
over of possession upon sale, or, if that date can- 
not he ascertamed, the date of the bale, and to 
declare the puisne mcumbrancer entitled to re- 
deem upon payment of the amount so ascertained. 
Dip Narain Singh v. Hira Singh, 1. L. R. 19 All. 
527, Phulmam Chaudhrain v Nageshar Prasad, 
I. L. R. 33 All 370, and Manohar Lai v. Ram Bahu, 
I. L R. 34 All 323, refeired to. Raghunath 
Kunwae V. Shaneae Singh (1913) 

I. li. R. 36 All. 123 

3 . ■■ - — Redemption — Con- 

dition intended to defeat the right of redemption — 
Condition held to he unenforceable. A Court of 
Equity wiU not permit any device or contrivance 
designed or calculated to prevent or impede re- 
demption, although it may be impossible to lay 
down any general rule as to wh-t should not be 
regarded as an improper restramt or fetter on the 
right of redemption. Where a mortgage was 
made for forty years and a provision was mserted 
m the deed fixmg a particular day on w hich it was 
to be redeemed, failing which the mortgage was to 
be renewed for anothei term of forty years, and it 
was further provided that the mortgage bhould 
not be redeemed with bon owed money, it w'as 
held that these provisions were desmged to make 
redemption very difficult, if not impossible, and 
should not he enforced. Bansi v. Girdliar Lai, 
All. Weekly Xotes {1894), 143, and Rarnbaran Singh 
V. Ramker Singh, 10 Indian Cases, 243, referred to. 
Saebdawan Singh v Rijai Singh (1914) 

L L. R. 36 All. 561 

4 . Prior and sub- 

sequent mortgagees — Suit on prior mortgage to 
which the subsequent mortgagee not a party — Subse- 
quent mortgagee obtaining decree on his mortgage in 
absence of first mortgagee— Sale of property subject 
to first mortgage — Subsequent mortgagee purchasing 
prroperty with permission of Court — Execution of 
decree by first mortgagee — Subsequent mortgagee can 
ask the mortgage amount of first mortgage to be deter- 
mined again — By purchase subsequent mortgagee 
does not lose his rights under his mortgage — Extin- 
guishment of mortgage — Transfer of Property Act 
{IV of 1882), s 101 In 1886 certain property 
was mortgaged to T’' It was again mortgaged by 
the same mortgagors to H in 1887. In 1892 V 
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MORTGAGE— coTifi?. 

5. REDEMPTION—cowf^. ' 

obtained a decree on bis mortgage PT was not 
made a party to the suit V having sold his rights, 
his assignee X obtained another decree in 1896 
against the mortgagors on the mortgage and other 
debts To this suit also H was not a party In 
1895 H sued on his own mortgage without making 
the first mortgagee a party. A decree was passed 
in terms of an award. The property was sold in 
execution of the decree subject to the first mortgage 
and was purchased by H with the permission of 
the Court In 1908 the decree-holder applied to 
execute the decree of 1896 H was made a party 
to the execution proceedings It was contended 
by H that he was not bound by the decree under 
execution and was entitled to have the mortgage 
amount determined again in the execution proceed- 
ings. The decree-holder urged that H"s mortgage 
had been extinguished by his purchase at the Court 
sale ; and as such purchaser he was bound by the 
decree by which the original mortgagors were 
bound at the date of the auction-sale ; and that H 
did nothing to show that he intended to keep 
alive his mortgage. Held, that as a second mort- 
gagee E was entitled to redeem the first mortgage ; 
and to have the amount of the firsts mortgage 
determined again as between himself and the 
first mortgagee. Held, further, that as auction- 
purchaser E became entitled to all the rights w'hich 
the mortgagors and the mortgagee had at the date 
of the sale, i e., to all the rights of the mortgagors 
as they existed at the date of the mortgage upon 
which the decree was based Held, also, that H 
must be presumed to have intended to keep his 
mortgage alive, as it was clearly for his benefit to do 
so Shaitkar Venkatesh V, Sadashiv Mahadji 
( 1913) . . . I. L. R. 38 Bom. 24 

5. - Suit for ledem^' 

fion — Valuation — Jurisdiction — Malabar law — 
Mortgage by harnamn, whether a junioi member is 
bound to sue to set aside. The proper valuation of a 
suit to redeem a mortgage is the amount of the 
mortgage admitted by the plaintifi to be binding 
on him, and not that of the mortgages set up by 
the defendant In such a suit the question of 
jurisdiction has to be decided in the averments on 
the plaint, and not with reference to the pleas of the 
defendant. Ghandu v. Kombi, I. L. R. 9 Mad, 
208, followed. Unm v. Kunchi Amma, I L, R. 
14 Mad. 26, 28, referred to. When a karnavan 
of a Malabar tarwad makes an alienation which 
is not binding on the other members, the latter 
need not sue to set it aside, but can recover pos- 
session on the strength of their title, m the absence 
of proof of the validity of the ahenation. Secus : 
where the plaintifi has himself executed the in- 
strument under which the defendant claims. The 
trustee of a Malabar devasom first executed an otti 
for Rs. 50, and subsequently renew ed the same in a 
consolidated otti for Bs 1,650 and further created a 
purankadam for Bs. 1,500, on the same property. 
His successor sued to redeem the otti for Bs 50, 
treating the other mortgages as invalid. Held, 
that the smt as framed was maintainable, and the 


MORTGAGE — concld. 

5. BEDEMITION— condef. 

plaintiff was not bound to sue to set aside the 
later mortgages credited -by his predecessor. 
Chappan V. Bartt (1912) 

I. L. R. 37 Mad. 42a 
MORTGAGE BY COITOITIONAL SALE. 

Xorecloswe — Sale by 

mortgagee after foreclosure — Rights of purchaser — 
Suit for sale by puisne mortgagees — Limitation Act 
(IX of 1908), Sch. I, Art. 134-— Limitation A 
mortgagee under a mortgage by conditional sale 
foreclosed, and after foreclosure sold the mort- 
gaged property as umneumbered. Subsequently 
to this certain puisne mortgagees, who had not 
been made parties to the foreclosure proceedmgSy 
brought a suit for sale on their mortgage Held, 
(i) that the purchasers could not hold up as a 
shield the mortgage by conditional sale of their 
vendor, for that had become extinct on fore- 
closure ; and (ii) that article 134 of the fiLrst schedule 
to the Limitation Act, 1908, had no application 
to the suit. Munna Lal v. Mxixuiir Lal (1914) 

I. L. R. 36 AIL 327 

MORTGAGE BY KARNAVAN. 

/See Mortgage I. L. R. 37 Mad. 420 

MORTGAGE DECREE. 

/See Appeal . I. L. R. 41 Calc. 418 

MORTGAGEE. 

See Transfer of Property Act (IV of 
1882), s. 101. 

I. L. R. 38 Bom. 368 

title of — 

See Registration. 

I. L. R. 41 Calc. 972 

MORTGAGOR AND MORTGAGEE. 

See Adverse Possession 

1. L. R. 37 Mad. 545 

MOTHER. 

— removal by— 

^ee Kidnapping I. L. R. 41 Calc. 714 

MOTOR CARS. 

/See Negligence I. L. R. 38 Bom. 552 

liability of owner of — 

See Licensee . I. L. R. 38 Bom. 552 

MOVABLE PROPERTY. 

transfer of — 

See Decree, Assignment of. 

I. L. R. 37 Mad. 227 

MXJKHTIAR. 

See Limitation Act, 1908, s. 7 ; Sch. I, 

Art, 44 . I. L. R. 38 Bom. 94 
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mULTIFARIOTJSNESS. 

See Civil Pegged uee Code (1908), 0 I, 

E. 3 . . L L. R. S6 AIL 406 

MUNICIPAL BOARD. 

See Ceiminal Peoceddee Code, s 528 

I. L. R. 86 AH. 513 
See United Peovinces Municipalities 
Act (I OF 1900), ss. 87, 152 

L L. R. 36 Ail. 329 
See United Peovinces Municipalities 
Act (1 OF 1900), s 147 

I. L. R. 36 All. 185 
See United Peovinces Municipalities 
Act (I OF 1900) ss. 147, 152 

I. L. R. 36 AH. 227 

MUNICIPALITY. 

See Bombay Disteict Municipal Act 
(Bom III OF 1901), ss 92, 96 

I. L. R. 38 Bom. 597 
See Bombay Disteict Municipal Act 
(Bom. hi of 1901), ss. Il3, 122. 

' I. L. R. 38 Bom. 1 

See Bo^nBAY Municipal Act (Bom. Ill of 
1888), ss 289, 293 

I. L. R. 38 Bom. 565 

Assessment, principle of 

— Circumstances,'^ meaning of — Onus of proving 
value of ‘ circumstances and property ' — Bengal 
Municipal Act {Beng. HI of 1884), ss. 85, 116 — 
Evidence Act {1 of 1872), s. 106 The word '‘cir- 
cumstances ” in s. 85 of the Bengal Mumcipal 
Act IS eqEi'^S'l^^Et to means Assessment, according 
to that section, must ho made according to 
the means and property witlnn the mumcipahty 
The burden of proving the value of “ the circum- 
stances and property within the mumcipahty ” 
is on the mumcipahty. Chairman of the Giitdih 
Municipality v. Siish Chandia Mozumdai, I L. 
B. 35 Calc 859, referred to. Deb Naeain Dutt 
V Chaieman, Baeuipoee Municipality (1913) 
I. L. R. 41 Calc. 168 

MURDER. 

See Auteefois acquit 

1. L. R. 41 Calc. 1072 


N 

NAVIGABLE EIVER. 

See Fisheey Rights 

L. R. 41 I. A. 221 

NEGLIGENCE. 

See Caeeiees . I. L. R. 41 Calc. 80 

of municipality — 

See Ieeigation Act, 1879. 

I. L. R. 38 Bom. 116 

^ Driving motor-car at 

excessive speed'— -In'jury to bare licensee being dnven 


NEGLIGENCE— 

in car — Liability of car -oiinei — Quantum of damages. 
The defendant was driving a party of relatives and 
friends (including the piaintift) in his motor-car 
from Deolali to Igatpuri The road at one point 
turned somewhat abruptly to the left and crossed 
the lines cf the Great Indian Peninsula Railway by 
means of a level crossing , after the level ciossmg 
the road turned abruptly to the right. The defend- 
ant, vho %vas diivmg bis car at an excessive 
speed, drove ovei the crossing at the time that a 
tram vas there due Though it got ovei the 
crossing safely the car failed to take the abrupt 
turning to the right and jumping an embankment 
rushed into a paddy field below. The occupants 
of the car, with the exception of the defendant, 

V ere throwm out with much violence and the piaint- 
ift received such giave iiijmies as would lender 
him a cripple for the lest of his life The iilaintiff 
sued to recover damages caused to him by the 
defendant's negligence Held, that puttmg the 
skill and caution exigible from the defendant at the 
veiy lowest, he w^as grossly and culpably negligent, 
that he was liable in damages to the plaintiff, and 
that in assessing damages the same principles 
should be a^iplied w’hetlier the peison who had 
incurred the liability was a private individual ora 
wealthy company Soeabji Hoemusji v Jam- 
SHEDJi Meewanji (1914) I. L. R. 88 Bom. 552 

NEGOTIABLE INSTRUMENTS ACT (XXVI 
OP 1881). 

S 48 — Promissoj y note, making Gvei of, 

iLithout endorsement, if constitutes valid tiansfei of 
gift — Chose in action, transfer of — Xegoiiable In- 
struments Act, scope of — Transfer of Pioperty Act 
{IV cflS82),ss. 123, 130, 137. The defendant exe- 
cuted a promissory note in favour of one A w'ho 
handed over this note without any endorsement 
to an idol through its pu]an, and having done so 
died The plaintiff, the bhebait of the idol, there- 
upon sued the petitioner for the amount due on 
the note. Held, that although a piomissoiy note 
to Older may be transferred otherw’ise than by 
endorsement and delivery as contemplated by 
s. 48 of the Negotiable Iiistiuments Act, there was 
no legal transfer of the promissory note to the 
plaintift or the Deity w^hom the plaintiff repre- 
sented, either as a negotiable instrument or as a 
chose in action undei s. 130 of the Transfer of Pro- 
perty Act noi was there a valid gift of the promis- 
sory note under s 123 of the Transfer of Property 
Act That even assuming that there was a valid 
transfei, the plaintiff was not entitled to sue in his 
owui name It may be generally true that a valid 
assignment of a negotiable instrument as an action- 
able claim gives the assignee the rights of the holder 
subject to equities, but this broad proposition 
must be subject at any late to the qualification 
than it is true only so far as it is not inconsistent 
with the special provisions of the Negotiable In- 
struments Act. Per Richaedson, J. The object 
and purpose of the Negotiable Instruments Act is 
to legalise a system under which claims arising 
upon ceitain instruments of a mercantile character 
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NEGOTIABLE INSTRUMENTS ACT (XXVI OP 

1881) — concld 
S. 48 — concld, 

can be treated like ordinary goods wincb pass by 
delivery from hand to hand. But except within 
the prescribed limits such claims cannot be so 
created Akhoy Kumar Pal v. Haeidas Bysack 
(1913) . . . 18 C. W. N. 494 

S. 80 — Promissory note, silent about 

interest, oral agreement as to, if provable — Evidence 
Act {I of 1872), s 92 [2). Where there was no 
mention of interest in a promissory note and it 
was sought by the plaintiff to prove that by a 
contemporaneous oral agreement it was settled 
between the plaintiff and the defendant that in- 
terest would lun at the rate of 5 per cent, per men- 
sem : Held, that under s, 92 (2) of the Indian Evi- 
dence Act, the plaintiff was not entitled to prove 
any such oral agreement as to the rate of interest. 
Where the defendant admitted in his written 
statement that he had verbally agreed to pay in- 
terest on the promissory note at the rate of 12 per 
cent, per annum, s. 80 of the Negotiable Instru- 
ments Act (XXVI of 1881) was no bar to the 
interest being decreed at that rate. Lachmi 
Chakd Jhawar V, Hemendra Peosad Ghosh 
(1914) . . . . 18 C. W. N. 1260 

NEW CHANNEL. 

See Fishery Rights. 

L. R. 41 L A. 221 

NIMAK-SAYAR MEHAL. 

Saltpetie, separate right 

in respect of — Rights and duties of proprietor of 
nimah-sayar mehal. Where the zemmdan in a 
village was settled with a person at the Permanent 
Settlement and the nimak-sayer mehal, i.e , the 
right to collect saltpetre from the same village, 
with another at the same settlement : Held, that 
the proprietor of the mmak-sayar mehal is entitled 
to enter on the land comprised in the village and 
exercise thereon, in a reasonable manner and with- 
out prejudice to the zemindari interest, all rights 
vested in him under the grant. Government of 
Bengal v. Nawab Jafar Hossein Khan, 5 Moo. I. 
467, distinguished. Goorooprashad Bose v. Bisnoo- 
churn Heyra, 1 Mac. Sel. Rep. 451; I. D. 6 {0. S.) 
331, By'jnauih Mupomdar v. Been JDyal Gooput, 
2 Mac Sel Rep. 133 ; 1. D. 6 {0. S.) 460, and 
King^s Prerogative in Saltpetre, 12 Coke 12, 
followed. Golab Chahd v. Jahki Kobe (1913) 

I. L. R. 41 Calc. 286 

NOABAD MEHAL. 

Bee liAHn Acquisition Act, 1894. 

18 C. W. N. 631 

NON-FEASANCE, 

See Irrigation Act, 1879. 

I. L. R. 38 Bom. 116 

NON-OCCUPANCY RIGHT. 

— Eeritahility — Bengal 

Tenancy Act (7111 of 1885), ss. 5, cl (2), 20, cl (3), 


NON-OCCUPANCY RIGHT— 

44, 82. The holding of a non-occupancy raiyat is 
heritable. Karim Choiokidar v. Sundar Bewa, I. 
L. R. 24 Calc 207, overruled. Lakhan Narain Das 
V. Jainath Panday, I L. R 34 Calc. 516, referred 
to. Midnaroee Zemindary Company, Ld., v. 
Hrishikesh Ghosh (1912) 

I. L. R. 41 Calc. 1108 

NORTH-WESTERN PROVINCES ACT. 

See United Provinces and Oudh Act. 


NOTICE OP ARRIVAL. 

See Carriers . I. L. R. 41 Calc. 703 

NOTICE OF LEASE. 

See Malicious Prosecution. 

1. L. R. 37 Mad. 181 

See United Provinces Municipalities 
Act (I OP 1890), ss. 147, 152. 

I. L. R. 36 All. 185, 227 

— Notice of lease, if notice 

of terms of lease. A party having notice of a lease 
must be taken to have notice of the terms of the 
lease. Sarat Chandra Mukhopadhyay v. Rajbn- 
BRA Lal Mitra (1913) . 18 C. W. N. 420 

NOTICE OP SUIT. 

See United Provinces Court of Wards 
Act (III of 1899), s. 48. 

1. L. R. 36 AH. 331 

NOTIFICATION. 

^ee Forfeiture I. L. R. 41 Calc. 468 


publication of — 

See Revenue Sale. 

Calc. 276' 

NOTIFIED AREA. 

See Registration Act (XVI of 1908), 

‘ I* K. 36 AIL 176 

NUISANCE. 

See Easement . I. L. R. 4l l, A. ISO 


0 

OATHS ACT (X OF 1873). 

ss. 5, 6, 18— 

dfee Appeal . I. L. R. 41 Calc. 406 
OCCXJPANCY HOLDING. 

See Agra Tenancy Act (II of 1901), ss. 

96, 167 . . I. L. R. 86 AU. 48 

See Civil Procedure Code, 0. XX, r. 18. 

I. L. R. 36 AU. 461 

1. — ^ Not transferable 

by custom — Transfer without landlord's consent, effect 
of — Purchaser of portion, if may recover from land- 
lord who has dispossessed him — If he may apply to 
set aside sale of holding — Civil Procedure Code {Act 
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OCCUPANCY HOLDING — concld. 

Xiy of 1882), <? 244 — Repiesentaiiie'' -^Holding, 
if may be tyansfened apait from occvpancy light 
Apart from custom or local usage, the transfer for 
value of the whole or a part of an occupancy hold- 
ing IS operative as against the laiyat, {a) where it 
is made voluntarily ; (6) where it is made involun- 
tarily, and the raiyat with knowledge fails or 
omits to have the sale set side A sale is made 
involuntarily wheie it is in execution of a money- 
decree, but not of a decree founded on a mortgage 
or chaige voluntarily made. The transfer is oper- 
ative as against the landlord in all cases in which 
it IS operative against the raiyat, piovided the land- 
lord has given his previous or subsequent consent. 
Where the transfer is the sale of the whole holding, 
the landlord, in the absence of his consent, is ordi- 
narily entitled to enter on the holding, but where 
the transfer is of a part only of the holding or not 
by way of sale, the landlord, though he has not 
consented, is not ordinarily entitled to recover pos- 
session of the holding, unless there has been (i) an 
abandonment within the meaiing of s. 87 of the 
Bengal Tenancy Act, or (ii) a relinquishment of 
the holding ; or (c) a repudiation of the tenancy 
Whether there has been a relinquishment or repu- 
diation or not, depends on the substanti?! effect of 
what has been done in each case. The transfer of 
the whole or a part is operative as against all other 
persons where it is operative against the raiyat A 
person who, without the landlord’s consent, pur- 
chases a portion of an occupancy holding which is 
not transferable by local custom or usage, is a person 
whose immoveable property has been sold and is a 
representative of the 3 udgment-debtor under s 244 
of the Civil Procedure Code of 1882. A transferee 
of a portion of an occupancy holding not transfer- 
able by custom, can by suit recover possession from 
the landlord who has forcibly dispossessed him. 
A right of occupancy not transferable by custom 
or local usage can be transferred, but not the 
holding apait from the right of occupancy. Baya- 
MAYI V Ananda Mohan Boy Chaudhijbi (1914) 

18 C. W. N. 971 

2. — Non-transfetabUy 

if may be disposed of by will — Title by estoppel — 
Heir-of-law of testator, if estopped — Statute, con- 
struction of — Right, if may he taken to have been con- 
ferred by implication — Bengal Tenancy Act {VIll of 
1886), ss. 26, 178 {3) (d) Except under a local 
usage a laiyat is not competent w make a testa- 
mentary disposition of a non -transferable occu- 
pancy holding The heii*-at-law of the raiyat is not 
estopped from questionmg the vahdity of the devise. 
Rights cannot be conferred by mere implication 
from the language used in a statute There must 
be clear and uneqmvocal enactment Bandas v. 
Vdcyy Charan, 12 C. W. N. 1086 . s c 8 C. L. J 
261, dissented from. Amhlya Ratan Sihcar v, 
Takini Nath Bey (1914) . 18 C. W. N. 1290 

OCTROI DUTY. 

suit for refund of — 

See Limitation Act (IX of 1908), Sch I, 
Arts 2, 62, 120 I. L. R. 36 AH, 655 


OFFERINGS. 

See Sebait . . L. E. 41 I. A. 267 

OFFICIAL ASSIGNEE. 

— title of— 

See Insolvency . L. R. 41 1. A. 251 
ONUS OF PROOF. 

See Consignment, Loss oe. 

1. L, R. 41 Calc. 676 
See Burden oe Proof 
See Forfeiture I. L. R. 41 Calc. 46G 
See Fraud . I. L. R. 41 Calc. 990 

ORAL ARRANGEMENT. 

See Transfer of Property Act (IV of 
1882), ss 54, 118 

I. L. R. 37 Mad. 420 

ORAL EVIDENCE. 

Rent . . I. L. R. 41 Calc. 347 

ORIGINAL SIDE, HIGH COURT. 

See Contempt of Court. 

I. L. R. 41 Calc. 170 


ORPHAN ADOPTION. 


See Hindu Law— Adoption 

I. L. R. 37 Mad. 620 


OWNER. 


— liability of — 

See Bustee Land 

I. L. R. 41 Calc. 164 


p 

PAKKI ADAT TRANSACTIONS. 

— — Incidents of — Wagering, 

defence of. From about the end of June 1908 the 
defendant, a young man, without much experience 
of business, entered into path adai transactions for 
the sale of hnseed vuth the plaintiffs, who were a 
firm of Marwari shroffs and merchants, in a large 
way of business deahng as merchants and commis- 
sion agents, largely in cotton and to a small extent 
in hnseed. There was one transaction in cotton 
between the parties and the defendant entered 
into transactions m linseed to the extent of 4,000 
tons in all with the plaintiffs, winch transactions 
the plamtiffs passed on to various purchasers, 39 
in all, between which purchasers and the defendant 
there w'as ro privity whatevei. In the contract 
made by the plaintife with each of the said pur- 
chasers there was a teim that deliveiy should not 
be given to the firm of Narrondas Rajaram & Co.r 
a Marw'ari firm, 'who were in the habit of insisting 
on dehvery and of refusing to settle contracts by 
the payment or receipt of differences. The plamt- 
iffs subsequently attempted to secure evidence to 
show that the transactions between themselves and 
the defendant were genume transactions and not 
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PAKKI ADAT TRANSACTIONS— 

Tvaaei:: They enclcwoiiied to induce the defend- 

ant to siirn a draft lettei piepared by the plaaitift’s 
attoineys) in which insti actions were given for the 
pui chase of a small jiait of the 4,000 tons of hn^^eed 
for the sale of vhich the defendant had enteied 
into transactions vith the plamtids and ultimately 
induced the defendant to sign a diaft lettei 
acknoiGedsmg the correctness of the statements 
made in a lettei of the plaintifts’ attoineys to the 
defendant setting oit the plaintiffs veision of the 
tiansactions betwecm the paities The plaintiffs 
further purchased and deliveied 300 tons of 
hnseed m pait-fullilment of then conti acts with 
the 39 purchasers, and as to the balance of 3,700 
'con& the contiacts with these purchasers wei 
settled by the payment of differences It appeared, 
ho’ftever, that the pui chase of 300 tons had been 
effected by the plaintiffs with the ^ncw^ to influence 
the result of litigation Hdd, that in view of 
-the fact that the prilla adahn was not a dis- 
inteiested broker but a part}^ to the contract 
whose intention to gamble or otheiwuse might w^ell 
be known at the mceptior of the contract, and that 
■there was no privity betw’een the defendant and 
the 39 buyers from the plaintiffs, the existence of 
such purchasers was only relevant as affording an 
indication of the plaintiffs’ intention at the time of 
the contracts with the defendant, but in view of 
the condition that delivery should not be given to 
Narrondas Rajaram & Co , it appeared that it was 
not intended that deliveiy sboiild be given to the 
*39 purchase! s by the plaintiffs and accordmgly the 
said 39 conti acts weie not a sufficient indication of 
an intention on the part of the plaintiffs to call for 
delivery from the defendant. Held^ further, that 
on an examinaDon of the business of the contract- 
ing paities and of the surrounding circumstances of 
the case it appeared that the common intention of 
the parties was that the plaintiffs and the defendant 
should deal in differences and settle that way and 
that accordingly the suit must fail BJiiigicmidns v. 
Kanji, J. L. B 30 Bom. 205^ discussed Bouoeji 
V Bhagwa:xdas Paeashraoi (1913) 

1. li. R. 38 Bom. 204 

PARDANASHIN LADY. 

1. ; E.iijCittion of deed 

^Suii for cancellaiion of deed — Natiae of pi oof re- 
qnued — hide pendent adi ice not absolutely ncce&saiy — 
Lady of strong mil and in the habit of managing her 
affairs ivith considerable capacity for business — Vndue 
influence — Xaiural affection. In the case of a deed 
executed by a paidanashin lady the law protects 
lier by demanding that the burden of proof shall 
in such case rest not with those who attack, but 
With those who rely upon, the deed ; and it must 
be proved affirmatively and conclusively that the 
deed was not only executed by, but -was explained 
to, and really understood bv, the grantor. It must 
also be estabhshed that it was not signed under 
duress, but by the free and independent exercise 
cf her wuU, Sa})ad Husain v Tlurir Khan. I L. 
B. 34 AIL 443. L. B. 39 L A 156, followed 
There is no absolute rule that a deed executed by 


PARDANASHIN LKDY—conid 

a paidanashin lady cannot stand unless it is proved 
that she had independent advice The possession 
of absence of independent advice is a fact to be 
taken into consideration and well w'eighed on a 
leview' of the wiiole circumstances relevant to the 
issue of whether the giantor thoroughly compre- 
hended, and deliberately and of her own fiee will 
earned out, the transaction , and if, upon such a 
leview' of the facts — which include the natuie of 
the thing done, and the training and habit of mind 
of the grantoi, as w^ell as the proximate ciicum- 
stances affecting the execution — the conclusion is 
reached that the obtaining of independent advice 
wmuld not reaUy have made any difference in 
the result, then the deed ought to stand In a 
suit foi cancellation of gift executed by a 
paidana&hin lady ‘the facts w^cre that hei husband 
had died long befoie, and her property (consisting 
of sliaics in a laige number of villages) was managed 
by the mukhtar wnth whom she had foimed an 
intimacy, the result of wEich w’as the birth of two 
illegitimate daughters, one of wdiom was alive at 
the date of the deed The donee was the legitimate 
son ot her mukhtai. The deed was found to he 
duly executed, attested by just the persons who 
would natui'allly be called upon for such a puripose, 
and legistered in the usual way by the proper 
officeis The property given w’as about one half 
of hei estate, and there was no question of her 
being impoverished by giving it No undue in- 
fluence w^as affirmatively proved It appeared in 
evidence that the lady w^as strong minded and had 
been in the habit for many years of managing her 
affau’s, of entering up her accounts and of attend- 
mg to business matters. Held (reversing the deci- 
sion of the Court of the Judicial Commissioner), 
that the evidence as to her strength of wiU and 
business capacity, and the fact that the deed was 
not, in the cncumstances of her life, in any way 
an unnatural disposition of her propeity, went 
far, taken together with the other evidence m the 
case, to make it conclusive that the deed w^as 
granted by her as the expression of her deliberate 
mmd and apaitfrom any undue influence exerted 
upon it ; and that had independent advice been 
obtained the lady would have acted ]ust as 
she did. Mahomed Balhsh Khan v. Hosseini Bihi, 
1. L. B. 15 Calc. 684 , L B. 15 I. A. 81, referred 
to. Kali Bakhsh SiifGH v. Ram Gopal Singh 
(1913) . . . . I. L. R. 36 AIL 81 

2. Executing mort- 

gage ^or husband's benefit — Proof of intelligent execu- 
tion — Explanation — Independent advice — Undue m- 
fluencr — Indian Contract Act {IX of 1872), s, 16. 
Where a pirdanashin lady w^as mduced by her 
husband to give a mortgage by w^ay of security at 
a time tvhen she was hvmg with her husband and 
the evidence w'as that the document was read and 
explained to her bv the husband m the presence of 
j tiiC liioitgagce : Held, that the Couit w'ould not 
be jUistifled m holding that the moitgage w^as fairly 
taken or that the lady executmg it was a free agent 
I duly informed ot what she was about; and the 
' moitgagee must be taken to have been aware of 



( 289 ) 


DIGEST OE CASES. 


( 290 ) 


PARDANASHIN hkm—condd, 

the influences under which the lady came to execute 
the document. Held (without expressing any 
opimon as to whether s. 16 of the Contract Act 
requires the undue influence to proceed from a party 
to the suit), that the undue influence which may 
affect a pardanashin lady’s understanding of a 
document may proceed from a third party Gireesh 
Gh Laliorey v. Bhugohutty Debia, 13 Moo I A, 
419, Bank of Montieal v Stuart, [1911] A G. 120, 
In 76 Goonihei, [1911] 1 Gh 723, 730, Kanhaya Lai 
V. The National Bank of India, Ld , 17 G, W. N. 
541, referied to, Badiataitnessa Bibee v Ambika 
Chaban Ghosh (1914) . 18 C. W. N. 1133 

PARSI MARRIAGE AND DIVORCE ACT (XV 
OF 1865). 

s. 31— 

See Paesis I. L. R. 38 Bom. 615 

PARBIS. 

- — — — — Maintenance — The 

Parsi Maiuage and Divoice Act {XV of 1865), s 31 
— Suit by a Baisi ivife foi permanent maintenance 
without claim fo/ judicial sepaiation — The High 
Gourt on li^ Onginal Side has no juusdiction in such 
suit to an oidei for maintenance The Bombay 
High Court on its Original Side has no jurisdiction 
in a suit bet^\ een a Parsi husband and a Parsi wife 
to make an older for permanent ahmony whether 
accompamed or not by any order for judicial 
separation. The only way in which a Parsi wife 
is entitled to get a decree for permanent ahmony 
IS to file a petition in the Parsi Matrimonial Court 
and there estabhsh facts coming within s 31 of the 
Parsi Marriage and Divorce Act. Goolbai v 
Behbamsha (1914) . . L L. R. 38 Bom. 615 

PART-HEARD SUIT, 

See Ex pabte Decree. 

I. L. R. 41 Calc. 956 

PARTIES. 

See Civil Procedure Code (1908), 0. I, 

R 3 . . . I. L. R. 36 All. 406 

See Hindu Law — Joint FAiviiLy, 

I. L. R. 36 All. 383 

See Mortgage . I. L. R. 41 Calc. 12,1 

right of — 

See Security for good Behaviour. 

I. L. R. 41 Calc, 806 

PARTITION. 

See Administrator pendente lite 

1. L. R, 41 Calc. Ill 

See Babuana and Sohag Grants, 

L. R. 41 I. A, 275 

See Civil Procedure Code (1908), 

ss. 96, 97 . I. L. R. 36 All. 532 

See Civil Procedure Code, 0 XX, r 18. 

I. D. R. 36 All. 461 

See Hindu Law — Adoption. 

I. L. R. 37 Mad. 529 


PARTITION--co?^c^^?. 

See Hindu Law — Partition. 

See Mahomed AN Law — Gift. 

I. L. R. 36 AU. 333 

See Stamp Act (II of 1899) s. 2(15). 

ScH. I, Art. 45 (c) 

I. L. R. 36 AU. 137 

— payment by — 

See LEvnTATioN Act (IX of 1908), ss. 19, 

20 . . . I. L. R. 37 Mad. 146 

PARTNERSHIP. 

Suit f 01 accounts of — 

Necessary pai ties — Representative of deceased partner , 
addition of one after per lod of limitation — Whole suit, 
if barred — Limitation Act {IX of 1908), s 22. Art. 
106. 'Jhe plamtifl brought a suit for the accounts 
of a partnershi]^ makmg parties thereto his other 
partneiM and one only of the two sons of a deceased 
partner who died after the partnership business 
came to an end but before the suit was instituted. 
On the objection being taken, the other son of the 
deceased partner was brought on the record after 
the expiration of the period of limitation : Held, 
that inasmuch as all the partners or their lepre- 
sentatives weie necessaiy parties and inasmuch as 
under s 22 of the Limitation Act the suit must, as 
legards the added defendant, be deemed to have 
been instituted vLen he was made a party the 
whole suit was barred by limitation That in a 
partnership suit the partners must be made parties 
or the suit will fail. Ambio. Charan Guha v. 
Tarini Charan Chanda (1913) 

18 C. W. N. 464 

PARTNERSHIP ACCOUNTS. 

Duty of each partner to 

discover all documents — Arbitration, reference of dis-> 
pute with customer to, by one partner — Others, if 
bound — Question if one of law — Agreement to refer 
not originally binding, becoming binding by acquies- 
cence or acceptance of benefit — Question, if should be 
allowed to he taken for the first time on appeal — 
Partner charged with entering into agr eement to refer 
negligently and improperly — Measure of damages-— 
Onus of proof Eor the purpo?e of w'orking out a 
partnership decree, each party to the action is 
bound to pr('duce and discover aU documents in 
his possession relating to the partnership, and an 
application by the plaintiff for discovery of docu- 
ments in the possession of a defendant in such an 
action ought not to have been refused : Held, that 
the decision of the High Court m so far as it was of 
cpimon that the accounts taken by the Commis- 
sioner (and affirmed by the trying Court) were not 
properly taken or supported by evidence and must 
be investigated afresh, was correct. A sum of 
money, paid by a customer as the result of a refer- 
ence to arbitration in which the legal personal 
representatives of a deceased partner were no 
parties, havmg been brought into the partnership 
accounts, the latter who did not dispute the item 
m the first Court for the first time on appeal con- 
tended that not being parties to the reference the 

L 
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PARTNERSHIP ACCOUNTS— 1 

weie not bound by it : Held, that the question - 
whether the legal personal representatives of the I 
deceased partner were bound by the agreement to 
refer and by the award was not a simple question • 
of law to be decided ^^athout reference to the facts 
of the case or any evidence which might have been ■ 
available if it had been laised at the proper time, ■ 
and the contention should have been rejected as 
having been put forward at too late a Ltage. An 
agreement to refer not ongmaUy binding might 
become binding later on by the acquiescence of the , 
party or his acceptance of benefits thereunder. 
Held, further, that if the legal personal represent- ' 
atives of the deceased partner were not bound by 
the award, they would not be entitled to relief on 
the footmg that it w^as binding, but had been 
neghgibly and improperly entered into. That if 
relief could be given on this footmg, the difference 
between the amount originally claimed against the 
ou'^tomer and the amount paid by him under the 
awaid vould not neoessariiy be the measure of 
damages ; nor could the onus of pioving that it 
was any less sum be throvn on the person accused 
of neghgent and improper conduct. Hap Mahamad 
Ahhar v. Dua?la Xath Sailcn, 14 C, W X 1106, 
reversed in part Dwaeka jSTath Sakkab v. Haji 
aiAHOMED Akbar (1914) . 18 C. W, N. 1025 

PASTURAGE. 

Right of, suit foi declara- 
tion of, and foi injunction — Meie ihuty yeais" un- 
mte) nipied 'usei , if enough — P? esumption of i ight In 
a suit for declaration that the plaintiffs who were 
cultivating tenants had a right of pasturage over 
certain lands and for an injunction cn the landlord 
to remove fences, etc., therefrom, the findmg of 
the lower Appellate Court in decreeing the suit 
was ; “ The land has been lying unoccupied from 

time immemorial and the villagers have been 
grazing their cattle here for more than 30 years. 
Their user was open and peaceful, without inter- 
ruption and should be, in the circumstances of this 
case, presumed to be as of right also : Held, 
that t£as finding was not sufficient to estabhsh the 
plaintiffs’ right of pasturage over the land in suit. 
It being a customary right, it must be reasonable, 
and it would be unreasonable to hold that no land 
over which cattle had grazed should ever be brought 
under the plough. Sved Alt v. Sabjast Am (1913) 

18 C. W. N. 736 

PATNI. 

See PuTNi, 

PATTA. 

tender of— 

Bee Madras Estates Laj?d Act (I of 
1908) . . I. L. R. 37 Mad. 540 

PENAL ASSESSMENT. 

j^ightof Government to 

levy --^Interference with possession — Possession short 
of the statutory pel iod is sufficient basis for a suit for 
a declaration of title — Specific Relief Act (/ of 1877), 
e, 4^* Per Curiam : The Government has no nght 


PENAL ASSESSMENT— 

to collect penal assessment from a person in posses- 
sion of land simply on the ground that he is not 
the legal owner of the land, but such right is con- 
ditional on the land being communal Per Abditr 
R.Asiar, J. (ALYrsTG, J. duhitante), — A person m 
possession of land even though for less than 12 
years, would, under s 42 of the Specific Rehef 
Act, be entitled to a declaration that he is in lawful 
possession as against a wrong-doer who interferes 
with his possession. Ismail Aiif v. Mahomed Ohous, 

I. L R. 20 Gale 834, applied. Hanmaniarav v. 
Secietary of State for Iiidia, I. L. R. 25 Bom. 287, 
distinguished. Rassonada Rayar v. Sitharama, 
Pillai, 2 Mad. H. G. 171, referred to. The levying 
of penal assessment on land if not justified amounts 
to unlawful interference with possession. Ayya- 
PARAJTT V Secretary of State (1912) 

1. L. R. 37 Mad. 298 

: PENAL "CODE (ACT XLV OF 1860). 

See Contempt of Court. 

I. L. R. 41 Calc. 173 

ss. 34, 109, 114— 

See Autrefois acquit 

I. L. R. 41 Calc. 1072 

^g^ss. 52, 191, 193 — Perjury — Verification 

of application for execution containing statements in 
\ fact unti ue — “ Good faith. A man cannot be con- 
victed of perjury under s 193 of the Indian Penal 
Code for having acted rashly, or for having failed 
, to make reasonable mquiry with regard to the facts 
alleged by him to be true. It must be found that 
• he made some statement which he knew to be false, 

‘ or which he beheved to be false, or which he did 
1 not believe to be true, and this findmg should b© 
arrived at independently of the definition of “ good 
faith ” m s 52 of the Code. Esiperor v. Muham- 
mad Ishaq (1914) . . I. L. R. 36 AH. 362 

1 s. 62 — Sentence — Forfeiture of pw- 

perty — Offences m respect of which forfeituie is a 
suitable penalty. Hdd, that s 62 of the Indian 
Penal Code which empowers a Court to order in 
certain cases the property of a convicted person to 
be forfeited to the Crown, should ordinarily be 
applied m cases of crimes against the State or 
afecting the safety of the public generally. Em- 
peror V. Gaya Prasad (1914) 

1. L. E. 36 AH. B95 

' ss, 99, 147 — Right of private defence 

—-Rioting — Trespass — Wrongful possession for 14 
hours — Repelling trespass by force if any offence. 

; Where the opposite party erected some huts 
! stealthily at night on a plot of land of which the^t. 
; petitioners were in peaceful possession and it was 
alleged that the opposite party vere in possession 
of the land for about 14 hours and the petitioneis 
at break of day on coming to know of tins took the 
earhest opportumty to exercise their own right of 
> piivate defence and came to the spot armed to turn 
out the opposite party who were found by them 
still engaged in erecting more huts and there was a 
. fiee fight between the parties and the petitioners 
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PENAL CODE (ACT XLV OP I860)— 

ss. 99, 147 — concU, 

did not inflict more hurt than was necessary for 
defending themselves : Held, that the petitioners 
were not guilty of notmg and that in the circum- 
stances of the case the petitioners had no time to 
have recourse to the pubhc authorities and they 
were entitled to then* light ot piivato defence 
Chandijlla Sheikh v. The King-EjMperoh (1912) 

18 C. W. N. 275 

ss. 99, 353 — Assaidt — Public servant 

acting undei colour oj office and in good faith — Eight 
of private defence Where the petitioner was con- 
victed under s 353 of the Penal Code, of having 
assaulted a Civil Court peon when executing a writ 
of dehvery of possession of a shaie m a tank by 
ordering some fishermen to cast their nets in the 
tank and catch fish for the decree-holder as pro- 
vided m the writ : Held, that whatever mistake 
there might be in the procedure of the Munsif in 
giving the direction in the writ, the petitioner had I 
no right of private defence under s 99 ot the ! 
Penal Code, against the peon who was a pubhc | 
servant actmg under colour of his office and in good 
faith. Preo Lal Mtjkherji v. The King-Emperor 
<1913) . . . . 18 C. W. N. 548 

ss. 143, 146, 447 — Unlawful assembly j 
and criminal trespass— Bond fide belief in the existence 
of right to land and assertion of such right. In con- 
sequence of a dispute between two landlords, the 
disputed property was attached under s 146, 
Cnminai Procedure Code, in a proceeding under 
s 145, Crimmal Procedure Code, and a Receiver 
appomted, but the Magistrate appointing the 
Receiver omitted to give any diiection as regards 
the management ot the property. There was a 
dispute berween the tenants on both sides as 
regards the grazmg rights over the property, but 
it appeared that the zemindar of the petitioners 
gave them the grazing rights over the land and 
they objected to a tenant of the rival zemindar 
ploughmg up a portion of the land over which 
they alleged they had grazmg rights under colour 
■of a lease from the Receiver, The petitioneis 
were convicted under ss. 143, 447 of the Penal 
Code, Held, that the petitioners could not be 
convicted of criminal trespass when they were 
asserting a right which had never been declared 
agamst them, which they bond fide beheved they 
had, and for the same reason they could not be 
said to have formed an unlawful assembly because 
they went and protested against the land being 
ploughed up. Reajudhin Molla v. King-Em- 
peror (1914) . . . 18 C. W. N. 1245 

ss. 147, 325 and 149— 

See Rioting . I. L. R. 41 Calc. 43 

ss, 147, 353_ 

See Rioting . 1 . L. R. 41 Calc. 836 

ss. 147, 447 — Bioting — Criminal ires- , 

pass — Charge of noting with common object of talcing i 
forcible possession of complainants land and assault- 
ing him — Absence of charge under s. 447 of the 
Penal Code — Conviction of criminal iiespass, pio- 


: PENAL CODE (ACT XLV OP im)-~cofitd. 
j ss. 147, 447 — concld. 

I piietyof — Gnmmal Procedure Code {Act V of 1893), 
s. 238. When the petitioners who were charged 
j under s. 147 of the Penal Code, with noting with 
the common object of taking forcible possession of 
complamant’s land and of assauitmg him and others 
I weie convicted of crimmal trespass under s. 447 
of the Penal Code, without any charge bemg 
framed agamst them or without being called upon 
to plead to a case of trespass • Held, that the con- 
viction was illegal. If the common object had 
' been to commit criminal trespass, the conviction 
under s. 447 of the Penal Code, without a charge 
havmg been framed agamst the accused might have 
been legally vahd, but the common object stated 
in the charge did not make out a case of trespass. 
In a case of trespass, before a conviction is obtamed, 
the prosecution must estabhsh on the part of the 
trespassei an intention to commit an offence or to 
intimidate, insult, or annoy any peison m posses- 
sion of the property on which tiespass has been 
committecL Queen v. Salamut Ali, 23 W. R. Or. 
59, referred to Ariee Munshi v Emperor (1913) 

18 C. W. N. 992 

ss. 148, 149, 304, 326— 

See Criminal Trespass 

I. L. R. 41 Calc. 662 

s. 153-A— 

See Forfeiture . I. L. R. 41 Calc. 466 

— ss, 132, 211 — Sanction to prosecute — 

Jurisdiction — Application by insolvent to District 
Judge alleging misappropriation of property of in- 
solvent A person who had been declared an msol- 
vent, and m respect of whose property a Receiver 
had been appomted by the District Judge, apphed 
to the Court representing that one Bhikhi Ram had 
misappropriated certain property belongmg to 
him and asking that Bhikhi Ram’s house might bo 
searched The District Judge forwarded this appli- 
cation to the Magistrate, and Bhikhi Ram was 
arrested and his house searched. Subsequently, 
however, proceedings agamst Bhikhi Ram were 
dropped, there being no evidence agamst him. 
Bhikhi Ram then apphed to the District Judge for 
sanction to prosecute the applicant under ss. 182 
and 211 of the Indian Penal Code. The sanction 
asked for was granted. Held, that as legards a. 182 
there was no objection to the order ; but as regards 
s 211 the c rimin al proceedings taken agamst Bhikhi 
Ram weie not taken m the Court of the District 
Judge, and it was at any rate doubtful whether it 
could be said that the offence committed by the 
appheant ivas committed m relation to any pro- 
ceeding pending in that Court. Muhammad Fakhr- 
UD-DiN V. Bhikhi Ram (1914) 

L L, R. 36 AU. 212 

s. 188— 

' See Sanction for Prosecution. 

I. L. R. 41 Calc. 14 

S. 193 — Order to pwsecute — Case 

pending before Court of Session — Alleged perjury — 
Propriety of prosecution by Committing Magistrate. 

L 2 
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PEITAL CODE ACT (XLV OP 1860) — confd, 

s. 193 — co9ic}d. I 

Where a Committing Magistrate had oideied the | 
prosecution of a witness under 193 of the Penal 
Code, \\hile the case in which he had dejiosed ^\as ‘ 
pending before the Court of Sessions, the High ' 
Court set aside the ordei The impropriety ot | 
taking proceedings against a witness \\hile the case f 
18 stiii pending, commented on Bikenbra Xath | 
Das Gupta i Tee Emperor (1914) i 

18 C. W. N. 1842 ; 

ss. 193, 196, 199, 471— 1 

See Ceimirae Procedure Code (Act V j 
or 1898), s 195. cls. (b) akd (c). f 

I. L. R. 38 Bom. 642 | 

S. 211 — Laying false infotmaiion | 

before polie — Dufy of pwsecidion — Onus of pi oof — ; 
Elements necessary to he pioied — Failure of defence | 
to examine witness, effect of. Where the petitioner ; 
was convicted under s 211 of the Penal Code of j 
ha\ung laid a false information of theft before the | 
pohee, and the petitioner’s case vas that he had 
heard from his v ife that the persons named m the m- i 
formation had disappeared and the properties 
named therem were missing, and his information was 
based on this statement of the \nfe, and the prose- , 
cution did not prove that there vas no such state- ! 
merit by the wife who was not examined as a mtness 
tor the prosecution nor did the petitioner examine 
her as a witness on his side • Held, that the duty ' 
of the prosecution in a case under s 211 of the ' 
Penal Code, is to prove by satisfactory’’ evidence ' 
that the charge ’was wilfully false to the knowledge 
of the maker of the charge That it is for the pro- > 
sedition to establish their case and if they fad to ' 
supply that proof which is required to secure the 
conviction of the accused, the failure on the part i 
of the latter to examine any particular witness or , 
witnesses will not imply the gmlt of the accused, i 
That the case agamst the petitioner being that no ■ 
theft took place, the obhgation of proving it rested | 
on the prosecution. In the present case the pro- 
secution not having estabhshed that there %vas, as a j 
matter of fact, no theft and the petitioner knew' ’ 
that there w'as no theft, the High Court set aside 
the conviction and sentence under s. 211 of the 1 
Penal Code. Hassax ^Mirza v IMahbuban (1913) 

18 C. W. N. 391 

ss. 224, 109— 

See Arrest by Pbia^ate Pebsox. 

I. L. R. 41 Calc. 17 

ss. 300, 326 — Mnrder — Ch'ievons hurt 

— Hanging a human body behemig the persoji to he 
dead and thereby causing death, if rnurdei — Intention 
to kill. The accused assaulted his wife and gave 
he’* kicks, blows and slaps. The kicks were given 
below* the navel. The woman fell down and be- i 
came unconscious In order to cieate an appear- , 
ance that the woman had committed suicide, the i 
accused took up the unconscious body of his wife, - 
thinking it to be a dead body, and hung it by a 
rope- The post 'tnortern examination showed that , 
death was due to hanging. Hdd, that the accused i 


PENAL CODE (ACT XLV OF m0)—conkl 

ss. 300, 325 — concld 

could not have intended to kill his w'lfe, if he 
thought that she was aheady dead, and he could 
not he convicted of murder. The offence that the 
accused committed was an offence under s. 325 
of the Penal Code, for hamng given her kicks, 
blow s and slaps before she fell dowm EaiPEROR v. 
Dale Sirdar (1914) . . 18 C. W. N. 1279) 

S. 306 — Abetment of suicide — Sat'i Held, 

that persons actively assisting a Hmdu widow in 
becoming a sati are guilty ot the offence of abet- 
ment of suicide as defined in s. 306 of the Indian 
Penal Code. EaiPEROR v Ram Dayal (1913) 

I. L. R. 36 AD. 26 

s. 326— 

See Criminal Procedure Code (Act V 
OE 1898), s 307. 

I. L. R. 37 Mad. 236 

S. 336 — Doing an act endangering 

human life or the safety of others — Temple resorted to 
by pilgrims on festive occasions — Duty of person rn 
charge to ensure safety of pilgrims attending by license 
and invitation The petitioner was the lessee of a 
ceitain temple fiom some of the shebaits and was 
the geneial manager of all of them It appeared 
that on a certain day in the year pilgrims and 
others in large numbers visited this temple. Close 
by the gate, leading from an outer courtyard into 
the inner temple, there w*as a well w'hich was sur- 
rounded by a masonry platform IJ to 2 feet high 
and the nng or parapet of the weU stood again 
about 1 foot above the platform. Early at night 
on the clay of the congi’egation of pilgnms, an 
accident having occurred, the petitioner at the 
instance of the Pohee Officer in charge had a light 
placed on or near the one-foot parapet, but at a 
later hour the petitioner had the hght removed 
and thereafter between 1 and 2 a.m., while the 
people were agam entermg into the inner temple, a 
boy who had no previous knowledge of the weU 
and m the darkness could not see it fell into it : 
Held, that the facts constituted an offence within 
the meamng of s. 336 of the Penal Code That 
on the occasion of the festival m question, the temple 
becomes a place of public resort, and it was the 
bounden duty of the petitioner as the person in 
charge to take all reasonable precautions necessary 
to ensure the safety of those crow’ding thither by 
his license and invitation Narsing Oahran 
MaHAPATRA V KlNG-EaiPEBOR (1914) 

18 C. W. H. 1176 

s. 353 — 

See Cri^iinal Procedtjee Code, s. 54(i) 

I. L. R. 36 AU. 6 

See Se.vrch by Police Ofeicebs 

1. L. R. 41 Calc. 261 

s. 360. 

See Criminal Prooedxtre Code (Act V 
OF 1898), ss 423, 439. 

I. L. R. 37 Mad. 119 
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PENAL CODE (ACT XLV OF mOj—coM, 
s. 363— 

See IQdnapping. I. L. R. 40 Calc. 714 

— — Kidnapping from lawful 

giimdianship — Minonty of Malioniedaiii when to 
cease for the purpose of s 363 — Mapnty Act {IX of 
1875), s 3. Accoiding to Mahomedan Law the 
occurrence oi pubeity determines minoiity and the 
mother’s right to custody, but foi the puipose of 
s. 363 of the Penal Code, regard must be had only 
to the definition of minoiity m s 3, of the Majority 
Act (IX of 1875). In the matter of Khati'ja Bibi, 
5 B L. B, 557, distinguished Be Muthxj Ibbahi 
(1913) . . . . I. L. R. 37 Mad. 567 

s. 379- 

See Theft . . I. L. R. 41 Calc. 433 

S. 380 — Circumstantial evidence neces- 
sary for conviction, nature and chaiactei of The 
petitioner was convicted under s 380 of the Penal 
Code, for theft of a number of currency notes 
and the findings were that he as well as five other 
persons entered the room at oi about the time 
the notes were stolen, that his brothei-m-law vas 
present when two of the stolen notes were cashed 
in Calcutta, that shortly after the theft he was in 
possession of a large sum of money for which he 
could not satisfactorily account Held, that cir- 
cumstantial evidence must be exhaustive and 
exclude the possibihty of guilt of any other person, 
or must point conclusively to the comphcity of the 
accused That in the present case the evidence 
'did not fulfil the conditions of cncumstantial proof 
at all. CHiEAGTJDDiisr V Emperor (1914) 

18 C. W. N. 1144 

ss. 399, 402— 

See DAcoi'tY . L L. R. 41 Calc. 350 

ss. 405, 409— 

See CfiBiiNAL Breach of Trust. 

I. L. R. 41 Calc. 844 

— 423 — ’ Consideration,^^ meaning of 

The word “ consideration ” in s, 423 of the Penal 
Code, cannot mean the propeity transferred. 
Therefore an untrue assertion in a transfer deed 
that the whole of a plot of land belonged to the 
transferrer, is not a statement relating to the con- 
sideration for the transfei and is not an offence 
under the section Mania Gounban, Be (1911) 

I. L. R. 37 Mad. 47 

S. 447 — Cnminal tiespass — One 

co-sJiaier building on common land without the consent 
of the othei co-skarei. MTbtere one co-sharer built 
upon a piece of common land against the will of 
the other co-sharer, whose consent had been pie- 
viously asked and had been refused, it was held 
that this circumstance alone was not sufficient to 
render the co-sharer so building guilty of criminal 
tiespass. In the matter of the petition of Gobind 
Fiasad, I. L, B. 2 All 465, and E^nperor v LaJcsh- 
man Baghunath, /. L, B. 26 Bom 558, refererd to. 
Emperor v. Ram Sarup (1914) 

I. L. R. 36 All. 474 


PENAL CODE (ACT XLV OF im)—concld, 

s. 468 — Enticing away a married 

woman — Quantum of evidence necessaiy to piove the 
ma) } lage. The fact and the legahty of the mairiage 
are material elements m a case of enticing or taking 
away or detaining with criminal intent a married 
woman and must be proved as stiictly as any 
other material facts, but it is not necessary that 
they should be proved in any particular way. 
Queen Empress v. Subbai ayan, I. L. B 9 Alad. 9, 
Empress v. Pitambw Singh, I L. B 5 Calc 566, 
Empiess of India v Kallu, I L R 5 All 233, 
Queen Empress v Santoh Singh, All Weehly Notes, 
(1898) 186, and Queen-Empress v. Dat Singh, 
I L B 20 All. 166, ref ei red to Emperor v Nazir 
Khan (1913) . . . 1. L. R. 36 AR 1 

S. 498 — Defamation — absolute privilege 

for statement in complaint to Magistrate. A defa- 
matory statement in a complaint to a Magistiate 
is absolutely privileged Muthusami N^udu, Re 
(1912) . . . I. L. R. 37 Mad. 110 

s. 499, Exceps. 1, 2, 9 ; s. 52— f 

See Privy Council, practice of. 

1. L. R. 41 Calc. 1023 

s. 499, Excep. 9— 

See Defamation I, L. R. 41 Calc. 514 

PENSION. 

See Pensions Act (XXIII of 1871), s. 11. 

I. L. R. 36 All. 318 
PENSIONS ACT (XXni OF 1871). 

S. 11 — Pension — Grant of land by 

Government — Construction of document — Execution 
of dectee — Civil Proceduie Code {1908), s 60 {g). 
The Government “ for political considerations ” 
granted certain property to the original grantee 
for hfe and to his descendants as an absolute estate. 
Held, that such grant did not constitute a pohtical 
pension within the meaning of s 60 {g) of the Code 
of Civil Procedure, and that the land so gi anted 
was not exempt from attachment and sale in execu- 
tion of a decree Held, also, that the rights of the 
parties to whom the grant had been made by the 
Government must he determined by refeience to 
the origmal sanad conferring title on the grantee 
and his descendants, and the opinions expressed by 
certain Revenue Officers as to its meaning weie 
irrelevant on a question of the consti notion of the 
document Laclimi Naiain v. Malund Singh, 
I. L. B 36 All. 617, and Amna Bibi v. Najmmn- 
nissa, I. L B. 31 All. 382, followed. Kaniz Fatima 
Begam V. Sakina ;^im (1914) 

I. L. R. <36 All. 318 

PERJURY. 

See Penal Code (Act XLV of 1860), 
ss. 52, 191, 193 L L. R. 36 AH. 362 

sanction for, not desirable in public 

interests — 

See Criminal Procedure Code (Act V 
OF 1898), s 195 

I. L. R. 37 Mad. 664 
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PERMANENT TENANT. 

See Bhagdari Act (Bom. Act V of 1862) | 

s. 3 . . I. L. E. 38 Bom. 679 | 

See Land Reventie Code (Bom. Act V | 
OF 1879), s. 83. i 

I. L. R. 38 Bom. 716 ' 

PERPETUAL INJUNCTION. 

See Trest . . I. L. R. 41 Calc. 19 

PLAINT. 

See Amendment of Plaint, 

L L. R. 36 AU. 370 

— - amendment of — 

See Pes-emption . I. L. R. 36 Ail. 573 

order returning, for presentation to 

proper Court — 

See Clrv'iL Procedure Code (1908), s 104, 

0. Xmi.R 10(e/) 

I. L. R. 36 All. 58 

Leave to filet Q^ven by 

JRegi&trai — lie-presentment — LimMatton, enor of 

piocedwe, rectification within time, delay m com- ^ 
pletion of order and lecm ding the representment of ' 
plaint Where on leave being asked for in the 
piamt under cl. 12 of the Charter the Registrar on | 
the Original Side of the High Court, under a mis- , 
apprehension of the change in procedure with regard ^ 
to the fihng of plaints, gave such leave but on dis- i 
eovery of the fact that the Registrar had no j 
authority to grant such leave, the plaint was with- j 
drawn on the 15th August 1907 and was imme- i 
diately after presented before a Judge sitting on | 
the Original Side who gave the leave and endorsed | 
on the plaint “ presented 15th August 1907,’' but ■ 
there was delay in the office m completmg the order, ' 
and stamps were supplied upon requisition from j 
the office on the 14th December 1907, and it was | 
recorded m the office and also re-endorsed on the ] 
plaint that the plaint was re-registered and filed on ' 
the iSth December 1907 ; on objection being taken 
by the defendant that the suit was barred by 
limitation : Held (by Chaudhtjri, J,), that the 15th 
of August 1907, as recorded by the Judge on the 
plaint, was the dale of its presentation and the suit 
was not barred by limitation. Osmond Beeby v. 
Ks3Eiii?ish Chandra Acharya Chaudhitri (1914) 

18 aw. N.631 

PI^ADKR. 

See Defamation . I. L. R. 41 Calc. 514 

eagaging in trade without intimat- 

ing to Court — 

See Legal Practitioners' Act (XVIII 
OF 1879), s. 13. 

I. L. R. 37 Mad. 238 

PLEADER’S PEE. 

practice — Costs, scale of 

— Taration — Piobale proceedings — Piobait and Jd- 
mimstration Act (F of 1881). s. So — General Mules 
and Circvlat Ordeis of the High CouiL Chapici VI, 
rr. 36{a) and 42{u) and Chapter X, i. 26. In a con- 
tested probate xiroceeding in v hich letters of admm- 


PLEADER’S pee — concld. 

istration and costs are granted, the pleader's fee 
can only be assessed under Chapter VI, r. 42 {a) 
of the General Rules and Circular Orders of the 
High Court. Rule 36(a), and Chapter VI of the 
Rules and Orders has no apxihcation. Baijnath 
Prosad Singh v Shabi Sundab Kuar (1913) 

I. L. R. 41 Calc. 637 

PLEADINGS. 

See PRE-EBIPTION 

I. L. R. 36 All. 456, 476, 573 

1, Facts in plaint 

not travei'sed in imitten statement oi put in issue — 
Court not entitled to decide otherwise Where a state- 
ment of fact in the plaint was not tiaversed m the 

I written statement or put in issue, the Court is not 
entitled to decide it agamst the pleadings. Ram 
Lal Mondal V. Khiroda Mohini Dasi (1913) 

18 C. W. N. 113 

2. Variance between 

Plaintiffs allegation and pi oof, when giound foi' 
dismissal of suit — Tiue lule — Its object — Suit for 
lecovery of possession — Mode of ouster and time 
theieof, cdlegahon as to, if material. Where an order 
having been passed in favour of the defendants 
under s. 335 of the Civil Procedure Code of 1882, 
the decree-holder (now plaintiff) sued for recovery 
of possession upon declaration of his title, alleging 
that the order itseK deprived him of possession, 
but the Courts below dismissed the suit without 
trial on the merits, on the ground that the order 
under s. 335, Criminal Procedure Code, had not 
that effect : Held, that the suit should have 
been tried - on the merits, as the particular mode 
m which or the pomt of time at which the ouster 
of the plaintiff took place was not so material 
that a variance between pleading and proof on 
such matters would alone be considered a sufficient 
ground for dismissing the suit The determination 
in a cause should be founded upon a case either to 
be found in the pleadings or involved in or con- 
sistent with the case made thereby. It does not 
follow from this that every variance between plead- 
ing and proof is material and justifies a dismissal 

1 of the clami The rule that the allegations and the 
i proof must correspond is intended to serve a double 
I purpose, viz , first, to apprise the defendant dis- 
. tinctly and specifically of the case he is called upon 
to answer, so that he may properly make his 
J defence and may not be taken by surprise ; and, 
! secondly, to preserve an accurate record of the 
cause of action as a protection against a second 
proceeding founded upon the same allegations. 
Kabadipendra Mukep^jee V Madru Sudan 
’ Mondal (1912) , . 18 a W. N. 473 

POLICE REPORT. 

See Sanction for Prosecution. 

I. L. R. 41 Calc. 14 

POLICY OP INSURANCE. 

— if creates trust — 

' Ste Married Women s Property Act 

(III OF 1874), b. 6. 

I. L. R. 37 Mad. 483: 
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POOLBUNDI CHARGES. 

See Embankment. 

I. E. R. 41 Calc. 130 

POSSESSION. 

See Cocaine . I. L. R. 41 Calc. 537 
See Ejectment, suit eoe. 

I. L. R. 38 Bom. 240 

See Sale . . I. L. R. 41 Calc. 148 

See Title . . I. L. R. 41 Calc. 394 

by person claiming as trustee — 

See Adverse Possession. 

I. L. R. 37 Mad. 373 

by servant — 

See Arms . . I. L. R. 41 Calc. 11 

____ __ suit for — 

See Ghatwali-Tenures 

I. L. R. 41 Calc. 812 

See Llviitation . I. L. R. 41 Calc. 52 

Suit jor^iecovety of, by 

popneto) of undivided half share — Nature of decree 
plaintiff entitled to — Propnetor of undivided half 
shai e, if can e^ect any one on the land from the whole 
of it. The plaintiff brought a suit for recovery of 
possession of a plot of laud to the extent of an 
eight annas share, the plaintiff being the proprietor 
to the extent of eight annas and defendants Nos. 5 
and G proprietors to the extent of the other eight 
annas. Defendants Nos. 1 to 3 were tenants on the 
land recognised by defendants Nos. 5 and 6. The 
plaintiff asked for joint possession with defendants 
Nos. 1 to 3, if joint possession with defendants 
Nos. 5 and 6 could not be granted : Held, that all 
that the plaintiff could ask for was j'oint possession 
of an eight annas share. He could not in this suit 
ask the Court to decide who was entitled to posses- 
sion of the other eight annas share of the laud with 
which he had no concern. That a person entitled 
to an undivided half share of the land cannot sue 
to eject anybody from the whole of it and the 
defendants Nos 1 to 3 who had been recognised as 
tenants by the co-sharer landlords could not be 
ejected by the plaintiff from the whole of the land. 
That the jilaintiff was entitled to a decree against 
all the defendants foi recovery of joint possession 
of an eight annas share of the disputed property 
and he was entitled to enforce the right by a suit 
for partition, if he was not satisfied with the deli- 
very of possession of an undivided half share. 
Gajadhar Abir V. Bhikari Lal (1914) 

18 C. W. N. 1011 

POSSESSORY TITLE, 

See Specieic Relief A<}T (I of 1877), s. 9. 

I. L. R. 36 All. 51 

POSTPONEMENT.- 

See Cross-Examination. 

1. L. R. 41 Calc. 299 


PRACTICE. 

See Civil Procedure Code (1908), s. 97, 

I. L. R. 38 Bom. 331 

See Civil Procedure Code (1908), O. V, 

E. 6 . . I. L. R. 38 Bom. 377 

See CmL Procedure Code (1908), O. 
XLVII, R. 1 . I. L. R, 38 Bom. 416 

See Complaint I. L. R. 41 Calc. 1013 

See Criminal Procedure Code (Act V 
of 1898), s. 349. 

I. L. R. 38 Bom. 719 

See Criiminal Procedure Code, s. 438 

r. L. R. 36 All. 378 

See Cross-examination 

I. L. R. 41 Calc. 299 

See Decree, assignment oe. 

I. L. R. 37 Mad. 227 

See DpcscovERY . I. L. R, 41 Calc. 6 

See Divorce — Wife’s Costs 

I. L. R. 41 Calc. 963 

See Evidence Act (I of 1872), s. 30. 

I. L. R. 38 Bom. 156 

See Ex parte Decree. 

I. L. R. 41 Calc. 966 

See Hindu Law — Joint Family. 

I. L. R. 87 Mad. 435 

See Pleader’s Fee. 

I. L. R. 41 Calc. 637 

See Pre-emption. 

I. L. R. 86 AH. 476, 614 

See Professional Misconduct. 

I. L. R. 41 Calc. 113 

See Security for good Behaviour. 

I. L. R. 41 Calc. 806 

as to mode of proof — 

See Evidence Act Act (I of 1872), 
ss. 4, 90 . I. L. R. 37 Mad. 455 

1 , Cause of action — 

Promissory Note — Consideration foi Note — Separate 
Causes of Action — Ceylon Civil Procedure Code 
[Ordinance II of 1889), s, 34. S 34 of the Ceylon 
Civil Procedure Code, 1889, (which is in the same 
terms as the Indian Code of Civii Procedure, 1908, 
0. 2, r. 2) provides that every action shaU include 
the whole of the claim which the plamtiff is entitled 
to make m respect of the cause of action, and that 
a plaintiff cannot afterwards sue for a part of the 
claim omitted from an action, or (without leave) 
for another remedy for the same cause of action. 
The respondent sued upon promissory notes, but 
the action faded owing to a material alteration in 
the notes He afterwards sued to recover a part 
of the consideration for which the promissory 
notes had been given ; Held, that although the 
claims in the two actions arose out of the same 
transaction, they were in respect of different 
causes of action, and that, consequently, the 
second action was not brought contrary to s. 34 of 
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'BRAUn.CE--co}i>dd 

the Code and could be mamtaned. Payana Keena 
Samia'athan V. Paka Lana P.u:.aniappa (1913) 

L. R. 41 I. A. 142 

2, —W ithdt meal of 

,^uif — diatei ml itregidai ity — Revision — High Cout t, 
poicei of — Cml Piocedwe Code {Act F of 19G8), s 
22o — High Coiuts Act, 1861, 6 16 In a suit to 
set aside a revenue sale the evidence on both, sides 
had been heard, the plaint amended during such 
evidence, the arguments of both parties completed, 
the case closed and the 3 udgment reserved The 
plaintiffs then apphed for leave to withdraw the 
suit with hberty to bring a fresh suit on the same 
cause of action. This apphcation was granted on 
the ground of formal defects. The plaintiffs, sub- 
sequently, mstituted a fiesh smt. Thereupon, the 
defendant moved the High Court to set aside the 
Older and obtained a Pule • Held, that the High 
Court had no power to deal with this case under 
s 115 of the Code of Civil Piocedure KJiarda Co , 
La V Dmga Chman Chandia, 11 C, L J 45, Dich 
V. Did, I, L. R. 16 All 169, and Tiiupati v. Muttu, 
I. L. R 11 Mad 322, distinguished Bansi >Singh 
V Kjshtjn Lall Thaktje (1913) 

L L. R. 41 Calc. 632 

3. Admission of 

flesh evidence — Apypellate Couit — Civil Procedure 
Code [Act 7 of 1908), 0. XLT, ? 27 Where an 
Appellate Court desires to admit fresh papers in 
evidence, under r. 27 of 0. XLI of the Ci”^ Pro- 
cedure Code (Act V of 1908), it must record its 
reasons in writmg for doing so and admit them 
formally in evidence Daji Babaji v Sakhaham 
Keishna (1914) . . 1. L. R. 38 Bom. 665 

PRACTICE AND PROCEDURE. 

iSee Public Prosecutor 

I. L. R. 41 Calc. 425 

PRE-EMPTION. 

See Mahomedan Law— Pre-emption. 

— right of — 

jSee Mahomedan Law — Pre-emption. 

I. L. R. 38 Bom. 183 

3 ^, Wa)ibml-arz — 

Resale of propeity dujing pre-emption suit to pa son 
iviih a preferential nght, but after the ecciinction of his 
tight to pre-empt by reason of limitation. During 
the pendency of a suit for pre-emption under the 
provision of the village wajib-ul-arz, the vendee 
lesold the property in smt to a person who origin- 
ally had a pre-emptive right superior to that of the 
plaintiff, but who at the date of the sale, was 
barred by limitation from enforcing it. Held, that 
the plamtiff’s claim was not defeated by such sale. 
Manpal v Shaih Ram, I L R 27 All. 544, Janli 
Piasad V Ishar Das. I L R 21 AU. 374, and Ram 
Gopal Y. Plan Lai, 7. L R. 21 All. 441, disting- 
uished. Kalita Prasad v Ram Jag (1913) 

I. L. R. 36 AH. 60 

2. Wapb-ul-arz — 

Custom — R^ect of confiscation of pxH of village — 


PRE-EMPTION — CO ntd 

^"Xa/ibi wa lhandanC In a village comprising 
two eight anna ihohs a custom of pre-emption was 
recoided as prevaihng in two wa 3 ib-ul-arzes of 1833 
and 1860 and m the zaniima kfiewat of 1884, the 
date of the last settlement Held, that the 
custom so recorded was in no way modified by the 
fact that a four anna undivided share in the vollage 
had been confiscated by the Government after the 
mutiny and re-gi anted to other proimietors Held, 
also, that a person related to a vendor through the 
female line only and twelve degrees removed from 
him could not be considered as falling within the 
description in the wajib-ul-arz of “■ hatibi wa 
Ihandani ’’ Durga Prasad Pande v. Fateh 
Bahadur Bingh (1914) . I. L. R. 36 All. 451 

3. -Claim based on 

relationship to vendor — Death of plaintiff pending 
suit — Sons of plaintiff not entitled to take advantage 
of the relationship of their father. The plaintiff in a 
smt for pre-emption had a preferential right over 
the vendee on the ground of his nearer lelationship 
to the vendor, but the plaintiff’s sons had not 
Held, that the plaintiff’s sons could not, on the 
death of their father pending the smt, claim to 
take advantage of the relationship m which their 
father had stood to the vendor Partab Singh v. 
Daulat (1913) . . . I. L. R. 36 All. 63 

4. Execution of de- 

cree — Decretal amount deposited, but part taken out 
of Court by a creditor of the deo ee-holder, the decree 
for pre-emption having been set aside — Restoration 
of decree on appeal — Position of decree-holder. A 
decree for pre-emption conditional on the plaintiff 
pre-emptor depositing m Court by a certam date 
Rs. 1,000 was duly complied with. But on appeal 
by the vendee the decree was set aside, and there- 
after a portion of the money deposited by the pre- 
emptor was attached and drawn out of Court by a 
creditor who had obtained a money decree against 
him The decree was, however, restored as the 
result of an appeal to the High Court. Held, that 
the plaintiff was entitled to execute his decree upon 
making good the amount which had been removed 
by his creditor. Held, also, that the Court of first m- 
stance ought not to have permitted any xiart of the 
money deposited to be withdrawn until the pre- 
emption suit had been finally decided. Ahdus 
SalamT Wilayat Ali, AU Weekly Notes {1897) 31, 
distmguished. Sheo Gopal v. Najib ILhan (1914) 

I. L. R. 36 All. 398 

5 , Pleadi ngs — Alter- 

native ilaims under custom and Mahomedan law. 
There is nothmg to prevent a plaintiff m a smt for 
X>re-emi>tioii basing Ms claun in the alternative, on 
contract, custom or Mahomedan law But 
where there is an estabhshed custom of pre-emp- 
tion and the x>re-emxitor fails to bring himself with- 
in that custom, he cannot fall back on the Maho- 
medan law Muhammad Salim v Sadai-ud-din 
Beg. 7 AU. L. J. 660, distingmshed. Muhammad 
Ahsanullah V Sh^ims-un-nissa Bibi (1914) 

1. L. R. 36 All. 466 
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PRE-EMMION~-co9i/^Z ; 

6. Dispute as to true 

sale consideration — Evidence — Biuden of proof — 
Payment befoie Sub-Pegisirar. In a suit foi pre-emp- 
tion where it is alleged that the sale price is fictitious 
and put into the deed foi the purpose of defeating ' 
pre-emption, it is open to the pre-emptor to give ! 
evidence to show that the market price is far below ! 
that stated in the sale-deed. If he gives such f 
-evidence to the satisfaction of the Court, the latter ; 
IS quite justified in arrivmg at its own conclusion 
as to what was the real consideration, and this not- 
withstanding that It is proved that the amount 
stated m the deed was paid before the Sub-Regis- i 
strar. Abdul Majid v, A^nolak, I L, E 29 All. 618, ! 
referred to. O^Conoi v Ghnlam Haidai, I. L E I 
28 All 617, not followed Ram Sarup Sahu v. I 
Karamullah Khan (1914) ; 

I. L. R. 36 All. 464 | 

7. \Yaph-ul-a}z — ! 

Custom — Evidence — Entry in wapb-id-ar z clear and \ 
unrebutted. Where there is an entry m the wajib- [ 
ui-arz as to the light of pre-emption which is clear j 
and distinct and there is no evidence to the con- | 
trary, the Court ought, having regard to the pre- | 
vailing practice, to hold that the custom of pre- 
emption exists, Eeturap Dubain v. Pahlwan 
Ehagat, I. L. E. 33 All 196, referred to Dhian 
Kunwar v. Dman Singh, 8 All. L. J. 786, distm- 
gmshed Eazal Husain v. Muhammad Sharif 
0914) . . . . 1. L. R. 36 All. 471 | 

8. — Practice — Alters 

native claims — Claim for possession as owner joined 
with alternative claim for pre-emption. There is 
nothing in law to prevent a plamtiS m a suit for 
pre-emption also setting up a claim for possession 
of the property as owner and his suit ought not to 
foe dismissed on the giound that he has put his case 
in the alternative. Bhagwati Saran I^Ian Tiwari 
V. Parmeshar Das (1914) . I. L. R. 36 Ail. 476 | 

9. — Mahomedan law 

— Vendor a Shia and pre-emptor a Sunni — Shia law 
to be applied. In a suit for pre-emption the vendor 
was a Shia Mahomedan, the vendees Hindus, and 
the pre-emptor a Sunni. The claim was laid m the 
alternative either on custom or on the Mahomedan 
law The custom set up was not proved Held, 
that the Mahomedan law applicable v as that of 
the vendor, namely, the Shia law, and that the pre- 
emptor had no case Jog Deb Singh v Mahomed 
Afzal, I L. E 32 Calc 982, not followed Abbas 
All V. Maya Earn, I. L. E 12 All 229, Qmhan 
Husain Y. Choie,I. L. E 22 All. 102, andGo6uid 
Dayal v. Inayatullali, I L E. 7 All 776, referred 
to PiR Khan v Eaiyaz Husain (1914) 

I. L. R. 36 AU. 488 

10. decreed — 

Pie-erriptiie price enhanced on appeal by the vendee 
but no time fixed for payment — Practice. The appel- 
late Court m a pie-emption suit enhanced the 
amount decreed to be payable by the pre-emption 
m the first Court, but omitted to fix any tune with- 
in which the enhanced amount should be payable. 
Held, that the plaintiff pre-emptor was entitled to 


PRE-EMPTION — concld 

a reasonable time within which to pay in the 
amount decreed, and having regard to the en- 
hanced amount (Rs. SOI) the time within which it 
was in fact paid (one month and one day after the 
decree) was leasonable, and the plaintifif was 
entitled to execute his decree Debi Saran Tiwari 
2’ Guptar Tiwari (1914) . I. L. R. 36 Ail. 514 

11. Pleadings — 2Ia- 

hornedan Law — Custom — Amendment of plaint— 
Discretion of Court The plaintiff in a smt foi pre- 
emption based his claim upon the Mahomedan 
law. At a somewhat late stage m the case the 
plaintiff asked leave to amend his plaint by adding 
an alternative claim based on custom as evidenced 
by the wajib-ul-arz , but this was refused, and the 
Court, notwithstanding that it found that, accord- 
ing to the wajib-ul-aiz, a custom of pre-emption 
existed, dismissed the suit Held, that the Comt 
ought to have permitted the plaint to be amended, 
and, even without amendmg the plaint, was com- 
petent to decree the claim on the basis of the 
wajib-ul-arz Abdul Hamid v. IMasit-ullah 
(1914) . . . . I. L. R. 36 AH. 573 

PREJUDICE. 

See Charge . I. L. R. 41 Calc. 66 
PREJUDICE TO ACCUSED. 

See Cross-examination 

I. L. R. 41 Calc. 299 

PRELIMINARY DECREE. 

See Civil Procedure Code (1908), ss. 
2, 97 ; 0. XXVI, RR. 11, 12(2). 

I. L, R. 88 Bom. 392 
See Civil Procedure Code (1908), s 97. 

I. L. R. 38 Bom. 331 

PREPARATION. 

See Dacoity . I. L. R. 41 Calc. 350 

See M.ADRAS Estates Land Act (Mad. I 
OF 1908) . . 1. L. R. 37 Mad. 1 

PRESIDENCY SMALL CAUSE COURT. 

judgment of — 

See Appeal . I. L. R. 41 Calc. 323 

PRESIDENCY SMALL CAUSE COURTS ACT 
(XV OF 1882). 

ss. 6, 41 — 

See Appeal . I. L. R. 41 Calc. 323 

— s. 69. 

See Cause of Action. 

I. L. R. 41 Calc. 825 

PRESIDENCY TOWNS INSOLVENCY ACT (ID 
OF 1909). 

— S. 9 (^^) He — Adjudication, petition 

for, what to contain — Leave to amend, when to be 
given. A petition for adjudication in banlcruptcy 
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PEESIDENCy TOWNS INSOLVENCY ACT (HI OF 

1909; — to'ihid 
s. 9 — ccmld 

alleged that the debtors did depart from then* 
place of business and residence and are secreting 
themselves so as to deprive their ci editors of the 
means of communicating -R-ith them wheieby your 
petitioneis are advised and believe that the said 
msolvents aie liable to be adjudged to have com- 
mitted an act of insolvency. ’ An affidavit in 
support of this petition alleged the indebtedness of 
the debtors and that they had left Madras leaving 
no one in charge of their respective business and 
are secieting themselves foi the purpose of evad- 
ing their creditors.’' Held, that these allegations 
were a sufficient compliance with s 9d(m) of the 
Insolvency Act. The statement of inter t to defeat 
or delay the creditors must appear either in the 
petition or in the affidavit ; otherwise, the petition 
IS liable to be dismissed as the omission to state it 
is a substantial defect incurable by amendment. 
An omission to state the fact that the petitioning 
creditor is a secured creditor and the value of his 
security, as lequired by s 12(2) and Rule 21, is one 
that could be cured by amendment. White, C. J . — 
Leave to amend a petition by inserting new causes of 
action should not he given at a time when by doing 
so the Court would be depriving the defendant of 
the plea of limitation. Wallis, J. {dubitante), 
whether under pecuhar circumstances leave could 
not be given in such cases. Per Wallis, J . — The 
passage (ir. the petition) conveys with sufficient 
certainty that the debtors committed an act of 
insolvency by leaving their place of busmess and 
residence with intent to defeat and delay then 
creditors. But if that act of insolvency is not ex- 
pressed with sufficient certainty we are at hberty to 
look at the affidavit and after reading the petition 
with the affidavit to find that the act of insolvency 
is charged with sufficient certamty. Ex parte 
Coates, In re SJcdton, 6 Cli, JD. 979, dislmguished. 
Giris^’is & Co V . Mahomed Ayyeb Sahib (1913) 

I. L. R. Z 7 Mad, 555 

SS. 16 (S) and 21 (I) — Adjudication, 

annulment of, when Court has jm%sdiciion to pass 
oi'der for — Debts, necessity tint all debts of the m- 
solvpjit actually and pwpeily picved tn the bank- 
ruptcy should have been fully paid in cash — Conduct 
of insolvent applying fo annulment of an adnidka- 
iion order, duty of Court to scrutinize — Discretion of 
Couri, how ezeicised. A debtor who has been adju- 
dicated insolvent on his own petition cannot, even 
wnth the leave of the Court, withdraw his petition. 
S. 15 (2) of the Presidency Towns Insolvency Act 
only applies to petitions that are pending before 
any order has been made, as also does s. 13 (5) 
dealing with petitions by creditors. Once an 
order of adjudication has been made, the debtor 
becomes an insohent and remams so until the 
order of adjudication is annulled or he obtains his 
discharge. The Court can only annul the order 
of adjudication under s. 21 of the Act, if the Court 
is of opinion that the debtor ought not to have 
been adjudicated insolvent or it is proved to the 
satisfaction of the Court that the debts of the 


PRESIDENCy TOWNS INSOLVENCY ACT (HI OF 
1909) — concld 

I SS. 16, 21 — concld. 

I insolvent have been paid in full and in the latter 
case the “ debts ” including at least all debt& 
, actually and properly proved in bankruptcy must 
have been fully paid in cash It is the duty of the 
Court to scrutinize the conduct of an msolvent 
applying for an order of annulment. The Court 
is given a discretion by s 21, and it would not he a 
' good exercjse of that discretion to make an order 
of annulment of an adjudication where, if the in- 
' solvent were applymg for his discharge, an order 
of dischaige would not be granted In re Keet„ 
\190S] 2 K B. 666, 677, applied. In the matter of 
‘ Meghkaj Cangabtjx (1912) 

I. L. R. 38 Bom, 200 

S. 17 — Leave of Cou?f — Powei of seemed 

^ creditor of adjudicated insolvent to leahse his security 
by means of a regulai suit iviihout obtaining learn, 
A, having obtained a decree in a suit brought by 
him against B for the payment of a sum of money,, 
assigned the decree to G by way of mortgage to 
secure the repayment of monies advanced by (7 to - 
A. Subsequently A became insolvent and his pro- 
perty being vested in the Official Assignee the 
latter executed the decree against B and obtamed 
payment of the amount due from B in fuU. Sub- 
sequently C, without the leave of the Court first 
obtained, bi ought a suit against the Official As- 
signee to recover the amount due to him as mort- 
gagee of the decree against B out of the monies so 
recovered by the Official Assignee. Held, that the 
Official Assignee, having executed a decree which 
had been assigned by way of security, was in the 
position of a mortgagor who had sold the mort- 
gaged pioperty and was in possession of the sale- 
proceeds, that until the clami of the mortgagee had 
been satisfied the insolvent or ins Official Assignee 
had no light to the proceeds of the decree and that 
the secured creditor in such a case might file a 
suit to obtain payment of his claim out of the 
' amount so recovered by the Official Assignee with- 
out obtaining the leave of the Court under s. 17 
of the Presidency Towns Insolvency Act as the 
proviso to s. 17 covered a suit by a mortgagee to 
realise his security Lahg v. Hepttjllabhai 
JsMAiLJi (1913) . . I. L. R. 38 Bom. 359^ 

PRESS. 

members of the — 

Libel on Hagisteate 

I. L. R. 41 Calc. 1023 

PRESS ACT (I OF 1910). 

SS. 4, 12, 17, 19, 22- 

See Forfeitupe I. L. R. 41 Calc. 466? 
PRESUMPTION. 

, See HiNDr Law — Adoption. 

1. L. R. 37 Mad. 629 
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PRES’UMPTION — c oncld, 

nature of — 

See Evibe3^ce Act (I or 1872), &&. 107, 
108 . . I. L. R. 37 Mad. 440 

PRESUMPTION OP RIGHT. 

See Ejectmeht, suit fob 

1. L. R. 38 Bom. 240 

PREVIOUS DEPOSITIONS. 

See Admissions and Confessions to 
Police Officees 

I. L. R. 41 Calc. 601 

PRIMOGENITURE. 

See Hindu Law — Succession. 

18 C. W. N. 55 

PRINCIPAL AND AGENT. 

• Committee far collection 

of subscriptions to rebuild a mosque — Neglect of irea- 
burer to pay his own subscription and to collect other 
6ubscnptio7is promised — Treasuiei not legally liable. 
A movement having been set on foot for re-con- 
stiuctmg a mosque, A and J promised to sub- 
scribe Rs. 500 each A was appointed treasurer 
of the committee for coUectmg subscriptions. J 
gave a cheque for his promised subscription of 
Rs. 500, but owmg, first, to some defect in the 
endorsement and later on to its havmg become out 
of date, it was never cashed. The mosque also was 
never re-constructed. A having died, his hens 
were sued by the members of the committee for 
the amount of the unpaid subscriptions Held, 
that neither A nor his heirs were hable for payment 
of the money Abdul Aziz v. Masum Ali (1914) 
I. L. R. 36 AU. 268 

PRIVATE INTERNATIONAL LAW. 

See PoEEiGN Judgment, suit on. 

^ I. L. R. 37 Mad. 163 

PRIVILEGE. 

for statement in complaint to Magis- 
trate — 

See Penal Code (Act XLV of 1860), 

s. 498 . . I. L. R. 37 Mad. 110 

PRIVY COUNCIL, LEAVE TO APPEAL TO. 

Final order — IniedocU’- 

t07y m'dcr — Oidei } electing an application foi bring- 
ing on iCrCoid the legal rep esentahves of a deceased 
party to a pending appeal — Amended Leiieis Patent, 
clause 39 — Ciml Procedure Code {Act V of 190S), 
ss. 109, 110.^ The apphcant, claiming to be the 
legal representative of a deceased party to a pending 
appeal, apphed to have his name brought on the 
record. The High Court disallowed the apphcation 
and ordered the names of the heirs of the deceased 
to be substituted. The apphcant applied for leave 
to appeal to His Majesty in Council from the order 
rejecting the apphcation : Held, that the order 
having been passed on an application in a pending 
appeal, was not a final, hut an interlocutory, order ; 
and that no appeal lay from it to His Majesty in 


PRIVY COUNCIL, LEAVE TO APPEAL TO— - 

concld. 

Council under the provisions of clause 39 of the 
Amended Letters Patent Gangappa Revvnshi- 
DAPPA V Gangappa ]\La leshappa (1914) 

I. L. R. 38 Bom. 421 

PRIVY COUNCIL, PRACTICE OF. 

See Decree, assignment of 

I. L. R. 37 Mad. 227 

See Hindu Law — Impartible Estate. 

! I. L. R. 37 Mad. 199^ 

I See LiaijTATiON Act (XV of 1877), s 4 ; 

1 Sen. IT, Art 179(2) 

j I. L. R. 36 All. 284 

j 3 ^^ Special leave to- 

I appeal — Appeal in cnminal case — Giounds foi 
i lefiiswg special leave to appeal In this case the 
i mam grounds of appeal were that the Judge had, 
during the trial, wrongly amended the chaige to 
the prejudice of the petitioners; improper admis- 
sion of ewidence . misdirection ; and that the 
sentences contravened the provisions of s 71 of 
the Penal Code (Act XLV of 1860) But their 
Lordships were of opmion that in what had been 
done there was nothing grossly contrary to the 
forms of justice, nor any violation of fundamental 
principles, and therefore refused to grant special 
leave to appeal to His Majesty in Council on the 
ground that they had no power to interfere. Dillet, 
In re, L. R. 12 A. 0. 459, followed. Cuffoed v. 
King-Emperob (1913) . 1. L. R. 41 Calc, 668‘ 

2 , Practice in 

appeals in cnminal cases — Chaige of defamation 
against editor of newspaper for publication of criminal 
libels — Penal Code (Act XLV of 1860), s. 499, Ex- 
ceptions 1, 2, 9 and $. 52 — Position of members of the 
Press and of Judges — Libel on Magistrate in lespect 
of conduct of criminal trial — Charge to Ju/ij — Mis- 
direction — Poweis and functions of Judicial Com- 
mittee in criminal cases. No kind of privilege at- 
taches to the profession of the Press as distin- 
guished from the members of the public The 
freedom of the journalist is an ordinary part of the 
freedom of the subject, and to whatever length the 
subject in general may go, so also may the journa- 
list, but apart from statute law his privilege is 
no other and no higher. The responsibilities which 
attach to his power of dissemination of printed 
matter may, and m the case of a conscientious 
journalist do, make him more careful ; but the range 
of his assertions, his criticisms, or his comments is 
as wide as, and no wider than, that of any other 
subject No privilege attaches to his position. 
Nor does any privilege or protection attach 
to the public acts of a Judge which exempts 
him, in regard to these, from free and adverse 
comment. He is not above criticism, his conduct 
and utterances may demand it Freedom would 
he seriously impaired if the judicial tribunals were 
outside of the range of such comment. The appel- 
lant, the Editor of the Burma Critic, a newspaper 
published in Rangoon, was charged under s. 499 of 
the Penal Code with having, m certain articles 
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PErVY COUNCIL, PEACTICE OF—contd 

entitled A Mockery of British Justice,' defamed 
a Distiict Magistrate 'tMth leference to his alleged 
conduct in the trial of a case in which a Euiopean 
resident in the district was acquitted on charges of 
abduction and rape of a native girl of 11 or 12 
years. His defence was under the f)th exception 
to s 409, and he pleaded admitting the libels to he 
false that he published them in good faath for the 
pubhc good, and bcbevmg them to be true after 
having taken due caie and attention in the matter 
of then* publication He did not, howevei, dis- 
close what were the actual things upon which he 
founded his own beliefs, nor w*hat the steps, if any, 
were he took to investigate their tiuth before giving 
them to the public He w^as tried in the Chief 
Court of Lowei Burma before the Chief Judge with 
a jury, and was found guilty and sentenced to one 
year's imprisonment, after serving foui months of 
which he was discharged, the lest of the sentence 
being remitted He obtained special leave to 
appeal mainly on tbe ground that, theie had been 
misdirection, resulting in an exceptional mis- 
carriage of justice which had caused him substan- 
tial wrong Heldy on the facts, that a fair and 
statable case in support of the statutoiy defence, 
and his belief that the hbels were true, had been 
put forward for the appellant , and for the respond- 
ent a case was made which was also fair and stat- 
able, so that there was material before the jury on 
both sides, and the determination was on a subject 
peculiarly wnthin the jury’s province. The case 
was not improperly withdrawn from the jury’s 
domain on fact, and they were not misdirected in 
law A charge to a jury must he read as a whole 
If there are salient propositions of law in it, these 
wuU of course he the subject of separate analysis 
But in a protected narrative of fact, the deteimi- 
nation of which is ultimately left to the jury, it, 
must needs be that the view of the Judge may not 
-coincide with the view of others who look ui)on the 
whole proceedings m black type. It would, how 
■ever, not he in accordance with usual or good prac- 
tice to treat such cases as cases of misdirection if, 
upon the general view taken, the case has been 
faiily left within the juiy’s province But in any 
case in the region ot fact their Loidships of the 
Judicial Committee would not mteifere unless 
something gross amounting to a complete misde- 
scription of the whole bearing of the evidence has 
occurred. The appeallant s defence being as 
above, and mvuiving an admission that the libels 
were false, his counsel at the trial by state- 
ments and innuendoes which were leiteraled 
throughout the case, endeavoured to withdraw' 
the pleaded defence and to persuade the jury 
that what was stated in the defamatoiy articles 
was tiue. Bdd, that it could not be considered 
misdnection foi the Judge in charging the juiy 
to put befuie them a narrative of the leal facts of 
the case as disclosed by the evidence, showing 
w^hat w'as m accordance with the pleaded defence, 
namely, the falsity of the libels, and the conse- 
quent innocence of the Magistrate on the charges 
against him. The letters put in evidence as to the 
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I charges that the Magistrate had conspued to 
I suddenly leave the complainants in the abduction 
I and lape case without an advocate, and to furmsh 
I them with a false interpreter, though not befoie the 
I appellant wEen he WTote the defamatory articles, 

‘ were before him in the course of his trial ; and 
I when it was discoveied that they were not tiue 
! and that a gross mistake on a matter of fact had 
j been made, those libels should not have been ad- 
heied to for a moment the mistake should have 
been acknowledged and an apology tendered , in- 
, stead of which the case was conducted to its close 
j upon the footing that an unstated defence was the 
! leal and good defence, namely, that all the libels 
I were true. The question of the special position 
I and functions of the Judicial Committee, and their 
I powers and practice as advisers of the King in 
1 criminal matters is not truly one of jurisdiction 
i The power of His Majesty undei his Boyal authority 
to review proceedings of a ciiminal nature, unless 
I where such power and authority have been parted 
with by Statute, is undoubted On the other 
hand, there are leasons both constitutional and 
administrative wEich make it manifest that this 
pow'ei should not be lightly exercised. The over- 
luling consideration upon the topic has reference 
1 to justice Itself If throughout the Empire it were 
I supposed that the course and execution of justice 
could suffer serious impediment whicli in many 
cases might amount to practical obstruction, by an 
appeal to the Royal Prerogative of review on 
juEcial grounds, then it becomes plain that a 
j severe blow would have been dealt to the ordered 
administration of law within the King’s dommions. 
The views expressed by Dr. Lushington in The 
Queen v. Joylise^i 3Ioole7')ee, 1 Moo. P. C, N. S. 
272f and the principle and practice laid down by 
Lord Kingsdown m The Falkland Idmids Company 
V. The Queen, 1 Moo P. C. N S. 299, stiU 
I remain those which are followed by the Judicial 
Committee in appeals m criminal matters. The 
I principle laid down in Be Dillett, L. B. 12 A. €. 

I 459, that the course of erimmal proceedings 
I will not be reviewed or interfered with by the 
I Pi ivy Council unless it is shown that by a 
disiegaid of the forms of legal process, or by 
I some violation of the principles of natural 
I justice, or otherwise substantial or grave injustice 
' has been done,” is not to be interpreted in the 
I sense that wherever there had been a misdirection 
I m any criminal case leaving it uncertain whether 
! that misdnection did or did not affect the jury’s 
: mind, that then m such case a miscarriage of 
justice could be affirmed or assumed. The Judicial 
j Committee is not a Court of Crmimal Appeal In 
‘ general its practice is to the following effect . It 
I will not interfere with the course of criminal law 
unless there has been such an interference with the 
elementaiT right of an accused as has placed him 
outside of the pale of the regular law', or within 
that pale theic has leen a violation of the natui'al 
, principles of justice so demonstratively manifest as 
to convince then Loid&hips, first, that the result 
I aimed at was opposite to the le&ult which they 
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themselves would have reached ; and, becondly, that 
the same opposite result would have been reached 
by the local tiibunal also if the alleged defect or 
misdirection had been avoided Malm v. Attoiney- 
Geneial fot Neiv Smith Wales, [1894] A C, 57, 
VaiiJunatha Pillai v. The King-Eonpeioi, I, L. i? 
36 Mad 501 , L. JR 40 I A. 193, and Lame) v. 
The King, [1914] A C. 221, distinguished It must 
be established demonstrably that justice itself in 
its very foundations has been subverted, and that 
it is therefore a matter of general Imperial concern 
that by way of an appeal to the King it can be 
restored to its rightful position in that part of the 
Empiie The authority of decisions of the Court 
of Cnmmal Appeal m England which apply to a 
different system, a different procedm’e, and a 
different structure of principle, must stand out of 
the reckoning of any body of authority m the 
matter of the proccdui*e of the Judicial Committee 
in advising His Majesty Clijfoid v The Kmg- 
Emperor, I L JR. 41 Calc. 568 , L K 40 I A 241, 
approved. Aknold i\ King-Empebor (1914) 

I L, R. 41 Calc. 1023 

3. — Dismissal of ap- 

peal fo7 want of p7os€LUtion — Xo pidictal deciswii of 
suit — Limitation Act {XV of 1877), Sch II, A)ts. 
17'9, 180 — Application for oido absolute fo) sale 
undei Tiansfe) of Property Act (7F 1882), s. 89 
— Final decree or older of Appellate Coiot An 
order of His Majesty in Council dismissing an 
appeal for want of prosecution, does not deal 
judicially with the matter of the suit, and 
can m no sense be regarded as an order adopting 
or confirming the decision appealed from. It 
merely recognized authoritatively that the appeh 
iant has not complied with the conditions under 
which the appeal was open to him, and that there- 
fore he IS in the same position as if he had not 
appealed at ail. Where, therefore, in a suit to 
enforce a mortgage a prehmmary decree for sale 
was made by the Subordmate Judge on the 12th 
of May 1890, which was confirmed by the High 
Court on the 8th of April 1893, and an appeal to 
the Privy Council was admitted, but was dismissed 
for want of prosecution on the 13th of May 1901 * 
Held (reversing the decisions of the Courts in 
India), that the period of hmitation for an appli- 
cation under s. 89 of the Transfer of Property Act 
(IV of 1882) to make absolute the decree for sale 
was not 12 years under Art 180 of Sch. II of the 
Limitation Act, 1877, but thi-ee years under Art 
179, and hmitation ran not from the dismissal of 
the appeal for want of prosecution, but from 
the order of the High Court confirming the decree, 
which was the final order of the Appellate 
Court,” and did not become merged in the order 
of the Frivy Council. See BatuL Nah v. Munm 
Dei, I, L. K 36 All. 284. The light to enforce 
the decree had theiefore been barred before the 
passing of the Civil Procedure Code, 1908 
(under which the present apphcationpui ported to 
be made), and no provision of thatAct operated 
to revive it Abdul Majid v. Jawahir Lal 
1914) . . . , I. L. R. 36 All. 350 
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4. Piivy Council,. 

interieience of, in oinnnal case — Imasion of liberty 
and )ust lights of a citizen — Embezzlement — Cnmmal 
and Civil liability, didinchon between— Costs against 
Clown in ciiminal appeal The appellant, who was 
a member of a firm, was authorised by the guardian 
of two mmois by a power- of -attorney to act for the 
guardian in collecting and investing the minors^ 
propel ty. Acting undei this authoiity, funds were 
received and leniittances made fiom time to tune 
by the ajipellant's fiim wuth whom an account w^as 
opened in the name of the minois A ceitain 
amount due to the mmors from a creditor was paid 
by him in the shape of crediting it to the appel- 
lant's brm m then account with their bankers which 
account was overdrawn The minors account with 
the appellant’s fiim was duly credited with that 
amount. The appellant being tliereaftci asked to 
give a guarantee for the funds of the minoi in hiB 
hand gave secuiity to the satisfaction of the au- 
tboiities. Thereafter criminal proceedings wexe 
instituted against the apjiellant wdio was tried by 
the Chief Justice without a jmy and convicted of 
havmg embezzled the minoi’s money : Held, that 
the facts chd not on any just or legal view of them 
warrant a conviction, and the giounds of distinc- 
tion between the categoiies of liabihty in a civil as 
distinguished from a ciiminal suit appeared in the 
present case to have been left out of judicial view. 
That the Judicial Committee of the Privy Council 
does not hghtly mteifere in criminal cases but in 
the present case, although the pioceedmgs taken 
were unobjectionable in form, justice had gravely 
and injuriously miscarried and the sentence pro- 
nounced against the appellant formed such an 
mvasion of liberty and such denial of his just rights 
as a citizen that their Lordships felt called upon to 
interfere. Havmg regard to the exceptional nature 
of the case them Lordships directed the Crown to- 
pay to the appellant the costs of the appeal. 
Lanier v The King (1913) . 18 C. W. N. 98 

5 . — Pnvy Council, 

piactice of, in case of concurrent findings by lower 
Courts When there aie concurrent finings of the 
Courts below on an issue of fact, the Judicial Com- 
mittee accepts these findings unless it is estabhshed 
that the judgments of the Courts below are clearly 
'wrong Allen v. Quebec Warehouse Company, 12 
A. C. 101, referred to. Surja Kanta Acharjya 
V. Sarat Chandra Hoy Chowdhury (1914) 

18 C. W. N. 1281 

PROBATE. 

See Evidence Act (I oe 1872), s. 41. 

I. L. R. 38 Bom. 309 

See Inam Lands. 

I. L. R. 38 Bom. 272^ 

See Limitation Act (IX of 1908) s. 17. 

I. L. R. 37 Mad. 175 

See Probate and Administration Act. 

ft 

See Probate Proceedings. 

__ — _ — Defendant — Limitation—^ 

Limitation Act {IX of 1908), s. 164 — Its applicability 



I ) 


DIGEST OF CASES 


( 316 ) 


PROBATE— co/ic/r7 

fo pt obcits p) occcdiuc/s—'P^ obcttc cLifid cition 

Act {V of 1881), 83 S. 164 of the Limitation 

Act does not apply to the case of one who is not 
a defendant m a probate proceeding. Merely 
citing a pCi son in a piobate-application does not 
make him a defendant Undei s 83 of the 
Probate and Adniiristraiion Act the case must 
be contentious and the person cited must appear 
to oppose the grant before he becomes a defend- 
ant. The limitation laid down in Art 164 of the 
Limitation Act applies to the case of a defend- 
ant as understood by s S3 of the Probate and 
Administration Act Bai Manelbai v. Manekji 
Kavasp, 1 L R 7 Bom. 213, Tihich Singh v. 
Pmsotein Piosliad, I. L B. 22 Calc 924, Ralimat 
Kanm v, Abdul Karim, 1. L B. 34 Calc 672, 
referred to. Saboja Sundari Ba&ak c Aehoy i 
Chaban Basak (1914) . I. L. R. 41 Calc. 819 

PROBATE AND ADMINISTRATION ACT (V 
OF 1881). 

See Limitation Act (IX or 1908). 

I. L. R. 37 Mad. 175 

See Evidence Act (I oe 1872), ss. 40, 41, 

42, 44 . .1. L. R. 38 Bom. 427 

g, 33 — 

See Evidence Act (I of 1872), s 41. 

I. L. R« 38 Bom. 309 

See Probate . I. L. R. 41 Calc. 819 
s. 98- 

See Court Fees Amendment Act, 1899, 

s 19 H . . I. L. R. 41 Calc. 556 

PROBATE-PROCEEDINOS. 

See Pleader’s Fee. 

I. L. R. 41 Calc. 637 

PROCEDURE. 

See Civil Procedure Code (1908), O. II, 

R. 2 ; 0. XXXIV, R. 14. 

I. L. R. 36 All. 264 

See Criminal Procedure Code, ss. 107 

145 . . I. L. R. 36 AU. 143, 

See Criminal Procedure Code, ss. 244, 
540 . . . I. L. R. 36 Ail. 13 

See Criminal Procedure Code, ss. 250, 

637 , . I. L. R. 36 Ail. 132 

See Criminal Procedure Code, s. 282, 

I. L. R. 36 AH. 481 

See Criminal Procedure Code, ss. 373, 

375 A . . I. L. R. 36 All. 172 

Bee Excise . I. L. R* 41 Calc. 694 
See Guardians and Wards Act (VIII 
OF 1890) Ch. II . I. L. R. 36 AU. 282 

See Limitation Act (IX of 1908), s. 5. 

I. L. R. 36 AU. 235 

See Provincial Insolvency Act (III of 
1907), ss. 13 (3), 47. 

I. L. R. 36 AU. 65 


PROCEDURE— co/icW 

See Provincial Insolvency Act (III of 

1907) , ss. 26, 22, 46 

I. L. R. 36 AU. 8 

See United Prov. Municipalities Act 
(I of 1600), ss. 87, 152. 

I. L. R. 36 AU. 329 

PROFESSION. 

>S'ee Prostitution 

I. L, R. 37 Mad. 565 

PROFESSIONAL MISCONDUCT. 

~ Attorney, discipUnaiy 

ptnsdiction oiei — Stnling off the ‘tolls — Letters 
Patent, I860, cl. 10 — Right of aggrieved person — 
Picictice — Ve) iflcation. Disciplinary action against 
an attorney, rests on the pimciple that the Court 
deems him an unfit person to act as an attorney 
and is not by way of punislimeiit Any person 
aggiieved by the misconduct of an attorney has 
the right to invoke the disciplinaiy jurisdiction 
of the Court. In re A Solicitor, L R. 25 Q. B. D. 
17, followed. On an apphcation by an aggrieved 
paity to have an attorney stiuck off the rolls of 
attorneys on the ground of professional miscon- 
duct : Held, that where there was a positive 
sworn denial of the misconduct by the attorney 
coupled with an explanation which was not de- 
monstrably false, even a strong case of suspicion 
would not justify disciplinary action agamst the 
attorney on a summary proceeding. The proce- 
dure to be adopted in mvokmg the disciplinary 
jurisdiction of the Court against an attorney, enun- 
ciated. In the matter of ASt Attorney (1913) 

I. L. R. 41 Calc. 113 

PROMISSORY NOTE. 

See Practice — Cause of Action. 

L. R. 41 I. A. 142 

acknowledgment contained in — 

See Limitation Act (IX of 1908), Sch. I, 
Arts. 116 and 66, s. 19. 

1. L. R. 38 Bom. 177 

PROPERTY. 

transfer of, to another jurisdic- 
tion — 

See Civil Procedure Code (Act V of 

1908) , ss, 37, 38, 150. 

I. L. R. 37 Mad. 462 

PROPERTY TITLE. 

question of — 

See Agra Tenancy Act (II of 1901), 
s. 177(e) . L L. R. 86 ML 183 

PROSECUTION. 

“ what mnounts to— 

See SIalicious Prosecution. 

1. L. R. 37 Mad. 181 

PROSECUTOR. 

See Contempt of Court. 

I. L. R. 41 Calc. 173 
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PROSTITUTION. 

See Ceisiikal Procedure Code (Act V 
OE 1898), s 488 (2). 

I. L. R. 37 Mad. 565 

PROVIDENT INSURANCE SOCIETIES ACT 
(V OF 1912). 

S. 2, STib"Sec. ( 8 ), SS- 6 , 21 — Registra- 
tion if necessaiy of company with its shat e-capital 
divided into shaies, A company under the name 
and style of the New King Insurance Co , Ld , was 
stalled for the purpose of carrying on busmess as 
a provident insurance society. Two of the dnec- 
tors of the company were prosecuted for having 
failed to apply for registration under s 6 of the 
Provident Insurance Societies Act of 1912 and 
thereby having committed an offence under s. 21 
of the Act The Cluef Piesidency Magistrate 
acquitted the accused on the ground that the 
company was one which had its share- capital 
divided into shares and the provisions of the Act 
did not apply to such a company • Held (on appeal 
by the Lucai Government), that the Pi evident In- 
suiance Societies Act was mt ended to prevent a 
company fiom embarking in the business of life 
insurance unless and until it had been registered 
undei the Act and s 2, sub-s. (<S) cleaily lays down 
that whether the society already in existence is a 
corporate company before or whether its share- 
capital is divided into shares or not, registration 
under the Act is necessaiy before business can be 
carried on under the conditions laid down in the 
Act. Oriental Goveriiment Seevuty Life Insuiance 
Co n Ltd V. Oriental Assuiance Co., Ltd , L R. 
40 Calc, 570, referred to. Deputy Leg.vd Remem- 
BRAKCER V. SiTAl. ChaNDBA PaL (1914) 

18 C. W. N. 1182 

PROVINCIAL INSOLVENCY ACT (IH OF 1907). 

SS. 5, 6, 15, 16 — Insolvency — Peiitionhy 

debtoi — Giounds for dismissing petition — Possibil- 
ity of assests exceedvng liabilities. Where an msol- 
vency petition is presented by a debtor whose 
debts amount to Rs. 500 and such petition fulfils 
the requirements of s. 11 of the Provincial Insol- 
vency Act, 1907, it IS not a valid ground for dis- 
missing the petition that there may exist some 
reason for supposing that the debtor may not after 
all be unable to pay his debts in full, unless there 
are circumstances mdicatmg that the presentation 
of the petition was fraudulent and an abuse of the 
process of the Court The provisions of s, 15 of 
the Act are mtended to apply to a creditor’s 
petition and not to one presented by a debtor. 
Uday Chand Maitz v. Ram Kumar Khara, 15 
C. W. N, 213, Kali Kumar Das v. Gopi Krishna 
Roy, 15 C. W, N. 990, Oiiwardhariv, JaiNarain, 
I, L, R, 32 All. 645, Bidkata Dm v. Jagannath, 9 
AIL L, J. 699, referred to. Naihu Mai v. The 
District Judge of Benares, I. L. R. 32 All 547, 
distinguished. Ponnusami Gheiii v. Narasimma 
CJietti, 25 Mad. L. J. 545, not followed. Triloki 
Nath v. Badri Dass (1914) . I. L. R. 36 AIL 250 

— s. 6 , sub-sec. (2) — Jurisdiction of 

Court — “ Ordinarily resides,^'' meaning of— Order of 


PROVINCIAL INSOLVENCY ACT (ffl OF 1907) 

— contd. 

S. 6 — concid 

adjudication by Court not having juiisdtchon — S. 47, 
sub-s. (1), effect of — Civil Procedure Code {Act V of 
1908), s. 21, if applies to pyoceedmgs under the Pro- 
vincial Insolvency Act. The respondent lodged an 
apphcation for insolvency m the Court of tho Dis- 
trict Judge of JVIidnapur and obtamed an order of 
adjudication It appeared that the respondent, 
who was employed as a guard on the Bengal- 
Nagpur Railway, resided at Dungagarh m the 
Central Provinces and ran his train ordinarily from 
Dungagarh to Nagpur and only occasionally from 
Dungagarh to Kharagpur, where he stopped vuth 
his son-in-law having no permanent residence there. 
The apphcation for msolvency was filed imme- 
diately after the appellant had obtamed a decree 
against the respondent in the Court of the Munsif 
ot Midnapur : Held, that it could not be held that 
the respondent ordinarily resided or personally 
worked for gam at Kharagpur witliin the meaning 
of sub-s. (2) of s. 6 of the Piovmcial Insolvency Act, 
and consequently the Com't of the District Judge 
of Midnapur had no jurisdiction to deal with the 
apphcation for insolvency filed by the respondent. 
That sub-s (i) of s. 47 of the Provincial Insolvency 
Act does not directly or by imphcation make s. 21 
of the Civil Procedure Code of 1908 apphcable to 
proceedings under the Piovmcial Insolvency Act 
and consequently the doctrine that no objection as 
to the place of suing shall be allowed by an Appel- 
late Court unless such objection w'as taken in the 
Court of first instance at the earliest possible oppor- 
tumty and unless there has been a failure of justice, 
could not be applied to proceedings mider the Pro- 
vincial Insolvency Act. Meaning of the term 
“ resides ” in sub-s. (2) of s 6 considered Madho 
Pershand V a Jj. Walton (191 3) 

18 C. W, N. 1060 

— gg^ 31^3 ( 3 )^ 4 ';? — Attachment of propeiiy 

as that of the insolvent he foie adjudication of insol- 
vency — Civil Procedure Code {1908), 0. XXI, r. iS ; 
0 XXXVIII, r. 5 to 12 — Procedure — Appeal. 
Where certain property was attached under s. 13 {3) 
of the Provincial Insolvency Act, 1907, by a Court 
exercising j’usrisdiction under that Act, before the 
petitioner was declared an insolvent and a receiver 
appointed, it was held that the Court wa^ bound to 
hear and adjudicate upon any claims which might 
be preferred by persons alleging themselves to be 
in fact the owners of such property. Procedure 
under s 13 (5) of the aboveinentioned Act was 
analogous to attachment before judgment under 
the Code of Civil Procedure It might have been 
open to the objectors to wait until the receiver had 
taken some action m respect of the property at- 
tached and then to apply under s. 22 of the Act, 
but this they were not bound to do. Hashmat 
Bibi V. Bhagwan Das (1913) 

I. L. R. 36 AU. 66 

s, 10 ^ suh-s. ( 2 ), cl. (a) ; ss. 27, 

42, sub-s. {!) — Direction for deposit in Court 
of one-fourth of msolvenfs monthly salary which 
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C07ll(l 

S. 16 — roncld 

exceeded Bs. 40, if legal— Oi da fo) adjudicajion 
iL'Jien can he subsequently annulled — “ Salary “ if 
^'piopaty” of insolvent — Jiiiisdictwn of High 
(Jonrf to give diiections regarding order of adjudica- 
tion, when only the order annulling it ts under 
appeal. A debtor who arrested in execution 
o± a decree applied to be and was adjudged an in- 
solvent. In the ordei of adjudication the insolvent 
was directed, pending realisation by sale of his 
assets, to pay a quarter of his monthly salary of 
Rs 100 a month into Court until the sum reahsed 
from him should equal one -third of the debts for 
which the creditor had obtamed a decree. Sub- 
sequently, the District Judge annulled the order of 
adjudication on the ground that the insolvent had 
failed to abide by the condition legarding payment 
of one-fourth of his salaiy Held, that the dnec- 
tion legarding the pa^unent of one-fourth of the 
insolvent’s salary could not have been given under 
the Provincial Insolvency Act. The proper course 
for the District Judge would have been to direct 
the Receiver to arrange for payment to him of 
one-half of the salary earned by the insolvent, 
salary ” being ‘‘ property ” of the msolvent within 
the meamng of s. 16, sub-s. [2) cl. {a), only one-half 
of the salary which exceeded Rs 40 a month being 
exempt from attachment under s 60, Civil Pro- 
cedure Code. That the subsequent order of the i 
District Judge annuUmg the ordei of adjudication | 
could not have been made under suh-s {!) of s.'42, t 
the conditions required by that section being absent ! 
in the present case. That when setting aside, at ' 
the instance of the insolvent, the order of the lower 
Court whereby it annulled the adjudication and 
which was the only order under appeal, it was 
open to the High Court to consider what directions 
should he given regarding the order of adjudication 
which was modified to the extent that the condi- 
tion imposed was discharged, the District Judge 
being ordered to give the necessary direction 
according to law. Ram Chakdra Neogi v. Shyama 
Chaeah Bose (1913) . . 18 C. W. N. 1052 

ss. 20, 22, 46 — Givil Procedure Gode 

{1908), O. XXI, r. 38 — Insolvency — Property taken 
by receiver as property of insolvent — Objection 
by third party claiming to be owner — Procedure — 
Appeal. A receiver appomted under the Pro\dn- 
cial Insolvency Act, 1907, took possession, at the 
instance of one of the creditors, of certam property 
which was beheved to be that of the insolvent. A 
third party came mto Court and apphed under 0. 
XXI, r. 58, of the Code of Civil Procedure, claiming 
the property as his, and, when his application was 
rejected, appealed to the High Court. Held, that 
the apphcant’s proper remedy was under s 22 of 
the Provincial Insolvency Act, and that ah appeal 
did not he as of right, but only by leave of the 
District Court or of the High Court. Qucere . Whether 
an Additional District Judge, to whom a matter 
under the Provincial Insolvency Act had been made 
over by the District Judge, was a “ District Court ” 
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SS. 20, 22, ^—concld 

within the meamng of the Act. Mul Chand v. 
Musaei Lal (1913) . . I. L. R. 36 AIL 8 

S. 22 — Receiver of adjudicated insolvent's 

estate, issue of sale proclamation by — Property be- 
longing to stranger included in sale — Right of stranger 
to move Gourt — Stranger, if a person aggrieved — 
Limitation — Inherent power of Court to restrain its 
officer from acting in excess of authority When 
during the pendency of insolvency proceedings 
against his judgment -debtor, the decree-holder 
executed his decree which was a mortgage -deciee 
and in execution purchased the mortgaged pro- 
perties and the judgment -debt or w’as subsequently 
adjudicated an insolvent and a Receiver was 
appomted who sent to Court a sale proclamation 
which included the properties jiurchased by the 
mortgagee, and more than 21 daj^s after the sale 
proclamation was served the mortgagee presented 
a petition in Court urging that the Receiver had no 
anthonty to sell the properties pin chased by him : 
Held, that the mortgagee was not a person ag- 
grieved ” by the Receiver’s act within the meamng 
s. 22 of the Insolvency Act and his objection was 
not subject to the limitation provided m that 
section. That the Court was competent to deal 
with the objection, as the Court has inherent 
authority to review the conduct of a Receiver 
appomted by it and to make an appropriate order 
so that a stranger may not be prejudiced by any 
act of tho Receiver m excess of his authority 
That it was competent to such stranger to bring 
any such act of the Receiver to the notice of the 
Court and it was the duty of the Court to inquire 
into it “ A person aggrieved ” is a person who 
j has sufiered a legal gne%"ance — a man against 
I whom a decision has been pronounced which has 
j wrongfully deprived him of something or wrong - 
I fully affected his title to something, and does not 
I mean a person who has lost a benefit which he 
i might have obtamed if an order had been made. 

; Ex parte Sideboiham, 14 Ch. P. 458, refeired to. 

! HANSESHtnt Ghosh v Rakhal Das Ghosh (1913) 

18 c. w. N. see 

i s. 36 — Insolvent — Question ofbondfldes 

I of transfer by insolvent — District Judge not competent 
j to refer to Subordinate Court. Held, that a Court 
j exercising insolvency jurisdiction under Act No III 
! of 1907 has no power to refer for inquiry to a sub- 
ordinate Court a question arising under s 36 of the 
' Act as to w^hether a mcrtgaga executed by an 
i insolvent was bond fide or not. Jagankath v. 

I Lachdiax Das (1914) . I. L. R. 36 AH. 549 

S. 43 — Insolvent, acts * of bad faith 

of — Proceedings m their nature criminal — Necessity 
of framing charge, etc. A proceeding agamst a 
debtor under s. 43 (2) of the Provinciai Insolvency 
i Act is in the nature of a criminal proceeding 
j and, as in ail criminal cases, it is necessary m 
; such a proceeding that there should he a charge, 
j a finding and a conviction as a foundation for the 
‘ sentence, and everything should be strictly and 
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PROVINCIAL INSOLVENCY ACT (HI OF 1907) 

— concld. 

' — : S, 43 — concld. 

accurately pursued, and if on any of these three 
points a substantial defect should appear, it would 
be a ground for reversing the proceeding. HARmAJS 
SmGH V. Mareshue Prosad (1912). 

18 C. W. N. 692 

SS. 43, 46 — Additional District J ndge — 

Order 'punishing debtor for frandulent dealings with 
account books — Appeal, wkeihei . civil oi criminal 
and to lohat Court. Held by Bichards, C. J. 
and BaJserji J. (Ki^ox J. dissenting), that an 
appeal from an order of Additional Districi} Judge 
under s. 43(2) of the Pro^’incial Insolvency Act, 
1907, hes directly to the High Court and not to the 
Court of the District Judge. Mahhan Lai v. Sri 
Lai, /. L. JR. 34 AIL 382, followed. JRleld, also, by 
Richards, C. J., and Knox and Baneeji, JJ. 
that such an appeal is an appeal on the cm! side 
of the Court and not a criminal appeal. Emperor 
V. Chirais Ji Lal (1914). 1. L. R. 36 All. 676 

PROVINCIAL SMALL CAUSE COURTS ACT 
(IX OF 1887). 

S. 23 — Plaint in suit of Small Cause 

Court nature involving question of title returned by 
Small Cause Court for presentation in Civil Couji — 
Refusal of latter to leceive plaint — Remedy, if by 
appeal or revision — Civil Procedure Code {Act V of 
1908), 0. VII, r. 10, 0. XLIII, r. 1 (a). When a 
plamt onginally presented m the Small Cause Court 
IS under an order under s. 23 of the Provincial Small 
Cause Courts Act presented m the ordinary Civil 
Court, the latter has no authority to refuse to enter- 
tain the suit. An order by the latter Court return- 
ing the plaint for presentation to the Small Cause 
Court, was not an order under 0. VII, r. 10 of the 
Civil Procedure Code as the plamt had not been 
originally filed in that Court, and such an order 
did not require to be set aside by an appeal under 
0. XLIII, r. 1 (a). The High Court in revision 
set aside the ordei as one made m violation of the 
provisions of s. 23 of the Provincial Small Cause 
Courts Act, Chaxderbodah Koer v. Sheodhor 
PURSHAD (1912). 18 C. W. N. 380 

SS. 23, 27 — Small Cause suit — Question 

of title — Suit transferred to the o'tdinary jurisdiction 
of tJie Court — No substantial irregularity — Decision 
on title — Decree not final — Appeal. In a suit which 
was originally filed as a Small Cause Court suit in 
the Court of the Subordmate Judge having both 
SmaE Cause and regular jurisdictions, the Judge 
transferred the suit, at a very early stage, to Ms 
file as ordinary Judge as the rehef claimed by the 
plamtifis depended upon proof or dispioof of a title 
to immoveable property. The Judge then passed a 
decree deciding the question of title. Eeld, that 
there was no substantial irregularity in thus effect- 
ing the transfer and that it must be taken that the 
powers conferred by s. 23 of the Provincial SmaE 
Cause Courts Act (IX of 1887) were put in force m a 
regular manner. Held, also, that as it was a 
decree which could not be passed by a Court of 


PROVINCIAL SMALL CAUSE COURTS ACT 

(IX OF concld. 

SS. 23, 27 — concld. 

SmaE Causes, it was not a decree falling within the 
terms of s. 27 of the Provmciai Small Cause Courts 
Act (IX of 1887) and was, therefore, net final but 
appealable. Hari Bald v. Gaxpatrao Larhdrji-. 
RAO (1913). L L. R. 38 Bom. 196 

Seh. II, Art. 3 — Failure to perform a 

contract 'whether ‘ an act ’ within article 3 — Suit to 
'lecover money under a contract with Goveinment, 
whether of a S'lnall cause nature — Second appeal. 
Failure by Government to carry out a contract 
under wEich the plaintif was entitled to a sum of 
money on account of certam constructions made 
by hun, is not ‘ an act ’ purportmg to he done by 
an officer of Government in his official capacity 
within the meanmg of Art. 3, Sch. II of the Provm- 
ciai Small Cause Courts Act (IX of 1887). The 
article apphes only to a suit relatmg to some dis- 
tinct act don© by an officer of Government. 
mal Manikchand v. Hanmant Anyaba, I. L. R. 20 
Bom. 697, and Chaganlal Kishoredas v The CoL 
lector of Kaira, I. L. R. 35 Bom, 42, apphed. Bun- 
wan Lal MooTcerjee v. The Secretary of State for 
India, I. L. R. 17 Calc. 290, and JMotti Rangayya 
Ohetti V. The Secretary of State for India, I. L R. 
28 Mad. 213, referred to. A smt to recover a sum 
of money bemg less than Rs. 500 under such a 
contract is a suit of a SmaU Cause Court nature, 
and no second appeal hes. Secretary oe State 
EOR India v. Ramabrahmam. (1912). 

I. L. R. 37 Mad. 538 

Sch. n. Art. 28 — Suit of a small cause 

nature — Second Appeal. Plamtiff sued for the 
recovery of certam jewels which she had presented 
to her daughter and son-m-law at their marnage, 
basmg her claim on a caste custom by which she 
was entitled, after the death of the pair, to return 
of the jewels presented by her. Eeld, that the 
right claimed was not a right to inherit the j'ewels 
as the property of the bridegroom or the bride, and 
Art. 28 of Seh. II of Act IX of 1887 did not apply 
to such a case. No second appeal lay as the smt 
(bemg for the recovery of less than Rs. 500) was- 
withm the cognizance of the SmaU Cause Court. 
Chennayya V. Achammah (1912). 

I. L. R. 37 Mad. 538 

PROVISIONAL APPOINTMENT. 

See University Lectdrerseip. " 

I. L. R. 41 Calc. 518 

PUBLIC DEMANDS RECOVERY ACT (BENU^ 

I OF 1895). 

• SS. 20, 21 — Bale without notice to 

representatives of a deceased judgment-debtor, if a 
nullity — Failure of Collector to act under s. 21, though 
deposit duty made, if a ground for treating sale a 
nullity — Irregualnty — Sale, voidable only — Proper 
remedy. On 14th March 1898, a Court holding a 
sal© under the PubEe Demands Recovery Act was 
apprised of the death on 10th March 1898 of one „ 
of the judgment-debtors but the property was- 
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PUBLIC RECOVERY DEMANDS ACT (BENG. I 

OF 1895 } — coyicld 

ss. 20, %l-~-cotidtL 

nevertheless sold without notice to the legal repre- 
sentatives of the deceased judgment-debtor In a 
suit bv the pm chaser brought more than a yeai 
after to recover the land : Held, that the legal 
representatives of the deceased judgment -debt or 
could not ask the sale to be treated as a nullity 
on this ground by way of defence in this suit It 
was an irregularity which made the sale voidable by 
either a proceeding under s 311 of Act XIV of 
1882 or a suit brought within one year as contem- 
plated by Art'. 12 {a) of the Limitation Act of 
1877. Nor could the sale be declared a nulhty in 
such a suit upon proof onl}^ of improper rejection 
by the Collector of an application to set aside the 
sale, although the amounts mentioned ms 21 of 
the Pubhc Demands Recovery Act v ere duly 
deposited Bepix Behaey Beea v Sasi Bhtjshan 
Datta (1913) 18 C. W. N. 786 

PUBLIC DOCUMENT. 

8ee E\tdeyce Act (I of 1872), s. 3o 

I. L. R. 36 All. 161 

PUBLIC GOOD. 

8ee Defamatioit. 

I. L. R. 41 Calc. 514 

PUBLIC PROSECUTOR. 

See COOT?EMPT OF COXJBT, 

I. L. R. 41 Calc. 178 

See Sai^ctiois' foe Peosectition. 

I. L. R. 41 Calc. 446 

— Rememhancei — Practice 

mid Procedure — Criminal Procedure Code (Act V of 
1898) t ss. 4 {t), 417, 492 — Acquittal, a'ppeaJ from — 
The Legal Bemembrayicer of Bengal, as Public Pro- 
secutor for Bengal, incompetent to prefer an appeal 
from acquittal, for the Cover nment of Bihar and Orissa. 
By a notification published in the Calcutta Gazette 
on 24th June 1886, the Legal Remembrancer of 
Bengal was to be ex officio^PxLbhG Prosecutor m all 
cases before the High Court on its Appellate Side 
except Calcutta cases On 1st April 1912, the 
Government of Bihar and Orissa appointed Mr. 
Adami to be the Legal Remembrancer of that 
Province. Under instructions from the Govern- 
ment of Bihar and Orissa contamed in their letter 
dated 23rd April 1913 (w’hieh did not appoint him 
Public Prosecutor for this case), the Legal Remem- 
brancer of Bengal (through his Deputy) yiresented 
tins appeal to the High Court on 2nd May 1913 : 
Held, that, from 1st April 1912, the Legal Remem- 
brancer of Bihar and Orissa became ex ofjicio Public 
Prosecutor for that Province ; and that the mere 
fact that a person had been directed to present an 
appeal to the High Court from an order of acquittal 
did not mvolve his appomtment as Public Prose- 
cutor for Bihar and Onssa for the purposes of the 
case ; and that, accordingly, the appeal presented 
by the Deputy Legal Remembrancer of Bengal 
was incompetent. Deputy Leoal Remexibeancee, 
Bekoae t?. Gaya Peosau (1913). 

I. L. R. 41 Calc. 425 


PUBLIC RELIGIOUS TRUST. 

Trespasser, suit for 

removal of — Civil Procedure Code {Act V of 1908), 
s 92 — Advocate-General consent of. A suit for the 
removal of a trespasser m possession of tiust pio- 
peity lb not a suit of the kind contemplated by 
s 92 of the Code of Civil Procedure and, therefore, 
for the institution of such a suit no consent of the 
Advocate-General is necessary. Budree Das MuJcim 
V CJiooni LaJl John) /y, I L E. 33 Calc. 789, fol- 
lowed Xefi Rarna Jogiali v T enkatacharulu, 1. L. 
R 26 Had 450, Sajedur Raja Ghondhun v Gour 
Mohan Dass Baislinav, I. L, R. 24 Calc 418, Budh 
Singh Dudliuna v. Niradharan Roy, 2 C L. J 431, 
Muhammad Abdul Majid Khan v Ahmad Siad 
Khan, I L. R. 35 All. 459, referred to, Ayatun- 
NESSA Bibi V Kulfu Khalifa (1914). 

L L. R. 41 Calc. 749 

PUBLIC SERVANT. 

— assaulting a, in execution of duty — 

See Riotixo. I. L. R. 41 Calc. 836 

PUBLIC STREETS. 

See Railways Act (IX of 1890), s. 7. 

I. L. R. 38 Bom. 565 
PURCHASER FOR VALUE. 

See Vexdoe axd Puechasee. 

L. R. 41 I. A. 189 

PUTNI. 

See Sale. I. L. R. 41 Calc. 148 

PUTNI LEASE. 

See Landloed and Tenant. 

I. L. R. 41 Calc. 683 

PUTNI REGULATION (VH! OF 1819). 

See Deposit in Couet. I. L. R. 41 Calc. 1000 

SS. 3, 5, 6 — Land Acquisition Act 

(/ of 1894) — Non-registration of putnidaPs name in 
zemindar's books — Effect of, on putmdaPs title to 
share of compensation — Refusal of zemindar to allow 
proportionate abatement, effect of, on zemindar's 
title to compensation. When the whole of the com- 
pensation money for land acquired under the Land 
Acquisition Act was awarded to the putrndars on 
the gTound that as the zemindars had not allowed 
an abatement of rent on account of the land aC>- 
quired, they were not entitled to a share of the 
compensation money and the zemindars’ case was 
that as the putrndars did not get themselves regis- 
tered in the books of the zemindars under the pro- 
visions of the Putm Regulation their title was not 
protected and they were not entitled to claim any 
portion of the compensation money : Held, that the 
putrndars were entitled to the compensation money 
and the zemindars to no portion of it. Under 
s. 6 of the Putm Regulation the landlord may 
demand a fee for the registration in his books of 
the name of the purchaser of a as also security 
from him but the omission to pay the fee and the 
security does not afiect in any w^ay the title of the 
purchaser whose rights are perfected upon the 
transfer by the putnidar and are not in any way 
contingent for their vahdity upon the payment of 
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PUTNI EEGULATION (Vm OF lS 19 }—concId 

— SS. Z, 5, 6 — conoid. 

the fee and security If the zemindais allow an 
abatement of rent to the pafnida/s the rent abated 
primarily lepresents then annual loss and they mav 
reasonably claim out of the compensation money 
the capitalised value of that rent but it they do 
not allov such abatement they do not suffer any 
immediate loss by reason of the acquisition. 
Gr^cPAT Singh v Moti Chand (1912) 

18 C. W. N. 103 

SS. 5, 6 — Transfer te of portion of 

pHtai, if may claim recognition hy zemindar under 
Bertgal Tenancy Act (VIII of 1S85), ss. 12, 17 — 
S 195 (c). A partial transferee of a putni taluk is 
not entitled to be recognised by the zemindar. It 
IS a foim of transfer which under the terms of 
&s 5 and 6 of Reg VIII of 1819 the zemindar is 
not bound to recognise, and under s 19o(c) of the 
Eengal Tenancy Act the transfeiee cannot claim 
recognition by reason of ss. 12 and 17 of the latter 
Act Raehal Chandra Das i\ Umapado Misri 
<1913). 18 C. W. N. 629 

S. 13 — Sale of putni — Smt hy vendor 

for bad; rents not assigned^Putm if may he sold free 
of darpuim in execution of decree made — Deposit of 
rent by darpuinidar . — DarputnidaVs hen, priority 
of The special hen which a subordinate tenure- 
holder acquired under s. 13 of Reg. VIII of 1819 by 
depositing the putni rents m arrears for which the 
putni has been advertised for sale bv the zemindar 
under that Regulation, is not affected by proceeding 
taken in respect of the putni under the Bengal 
Tenancy Act, the Putni Regulation being a self 
contained Act specially excluded from the oper- 
ation of the Bengal Tenancy Act by s. 195 of that 
Act Forbes v IMaharaj Bahadur Singh (1914). 

18 C. W. N. 747 
I. L. R. 41 Calc. 926 

PUTNI RENT. 

See Deposit in Court 

I. L. R. 41 Calc. 1000 

PUTNI TALUK, OWNER OF. 

See Landlord and Tenant. 

I. L. R. 41 Calc. 683 

PUTNIBAR. 

See PooLBUNDi Charges. 

I. L. R. 41 Calc. 130 

reliniiuishment by. 

See Landlord^^and Tenant. 

I. L. R. 41 Calc. 683 


Q i 

ftUARRy. I 

See Land Acquisition Act (I op 1894). I 

I. L. R. 38 Bom. 37 i 
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; RAILWAY COMPANY. 

See Contributory Negligence 

I. L. R. 41 Calc. 308 

[ 

— Loss of goods — Eislc^ 

note. Form H — Consignment unde/ Bisl-nofc — Loss 
of portion of consignment — Onus of proiing cause of 
loss — Raduaijs Act (IX of 1890), s 72 Where a 
number of tins containing ml v as consigned to the 
defendant railvay company under iitok-note, Foim 
H, and the tins were deliveied to the consignee, but 
the contents of some of the tiiis veie missing : 
Held, that the peison vho said that the case fell 
vitlun the exceptions mentioned in the iisk.-note, 
Foim H, had to prove his assertion Sheobar ut 
Earn v Bengal Xoith-Wesicrn Eailway Company, 16 
C ir. V 766, referred to East Indian Railway 
Co I Nilkanta RoyJIOIS) I. L. R. 41 Calc. 576 

RAILWAY RECEIPT. 

See Contract Act (IX op 1872), ss 4, 61 

103. . . I. L. R. 38 Bom. 255 

Mercantile document — 

Title — Endorsee — Interest in the goods — Action for 
damages. A railway receipt is a mercantile docu- 
ment of title and the endorsee of the receipt has 
sufficient mteiest in the goods covered by it to 
maintain an action against the Railway Company 
for damages in respect of the goods covered by 
the receipt. AmercTiand db Co. v. Eamdas VithaU 
das, I L. E 38 Born 255, followed. Dolatram 
Dwarkadas V B. B, & C. I. Railway Co^ipany 
(1914) I. L. R. 38 Bom. 669 

RAILWAYS ACTjrS OF 1890). 

s. 7 — City of Bombay Municipal 

Act (Bombay Act III of 1888), ss 289, 293 — 
Public streets — Testing of public stieeis in Mum^ 
cipahty — Laying railway lines under statutory 
autho/ity over such streets — Land Acquisition Act 
(I of 1894), s 7 — Proceedings under Land Acquisi- 
tion Act unnecessary in case of suck streets. The 
Great Indian Penmsula Railway, in constructmg a 
line of railway known as the Harbour Branch Rail- 
way in the Island of Bombay, laid down the hues 
of rails in a level -crossmg across a public street 
known as Sewiir-Kohwada Road, vested in the 
Municipal Corporation of Bombay under s. 289 of 
the City of Bombay Mumcipal Act, without per- 
mission granted by the Mumcipal Corporation. 
The Mumcipal Corporation sued to obtain a decla- 
ration that the Railway Company could not law- 
fully maintain then lines of lailway across the 
street m cj^uestion without either obtainmg per- 
mission gi anted by the Corporation and confirmed 
by the Government under s 293 of the City of 
Bombay Municipal Act, or acc^uiimg the land 
reqimed for the level-crossing under the land Ac- 
quisition Act, 1894 Held, that the statutory 
authority imder s 7 of the Indian Raffivays Act 
was estabhshed and that the application of s. 293 
of the City of Bombay Mumcipal Act was excluded 
by the wmrds notwithstanding an^dhing m any 

M 2 
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RAILWAYS ACT (E OF 1890) — condd 
- — S. 7 — ccncid 

other enactment for the time being xH force *' m 
the fiist -mentioned section Held, fuither, that 
%vhere a railway company wished to lay a line of 
raiiw'ay upon and acioss a stieet, it was neither 
necessary nor appropriate to proceed under the 
Land Acquibition Act foi the acquisition of the 
land, because if the Government under s 7 of the 
Act were to diiect the Collector to take order for 
the acquisition of the land he would make his 
award and take possession and the land would 
then vest absolutely m Government for the lail- 
w'ay company free from incumbrances and w’ould 
then cease to he a portion of the street, and the 
raihvay company would he unable to exercise the 
pow er given to it of constructing the railw ays upon 
and across the street ” He/d, further, that the 
effect of s. 289 of the City of Bombay Municipal 
Act vesting all xmblic streets, pavements, stones and 
other materials m the Corjioration and under the 
control of the Commissioner, w'as only to vest m 
that body such property as w as necessaiy for the 
control, jirotection and mamtenance of the street 
as a highway for public use G I. P. Bailway 
Company v Municipal Cokpoeation of tee City 
OF Bombay (1913). I. L. R. 38 Bom. 566 

s. 72. 

See Railway Coivipany. 

L L. R. 41 Calc. 676 

RATB CIRCULAR. 

issued by sMpov/ners — 

See Conteact. . I. L. R. 41 Calc. 670 
RECEIPT. 

for goods shipped — 

See Conteact. . I. L. R. 41 Calc. 670 
RECEIVER. 

See Civil Peocebuee Cole (1908), 0. 

XL, E. 1. . I. L. R. 36 AH. 19 

1. — ^ — — Smt 'by prese7it 

against for met Heceiters, whether maintainable A 
suit was instituted by the present receivers of an 
estate agamst the fromer receivers (before the 
accounts of the latter have been passed by the 
Court) for the recovery of a certain sum which the 
plaintiffs alleged the defendants had failed to 
realise on behalf of the estate : Held, that no 
such suit was maintainable. K. B. Butt w 
Shaj^al Bhone Butt (1913). 

1. L. E. 41 Calc. 93 

2. — Appointment of — 

Partition suit <■ — Defendant in sole occupation, though 
plaintiff not altogether exduded-^Court, if may 
appointment a Receiver and when^Party to a suit 
when may he appointed. The Court has juiisdiction 
to appoint a Receiver until the hearing of a parti- 
tion ^tion or until further orders, even though 
there is no exclusive occupation by any party, and 
the Court will not hesitate to do so whenever it is 


I RECEIVER — conid 

just and convenient The case for the appoint- 
ment of a Receiver is much stronger if a party to 
the paitition action is in sole occupation In such 
a case any other paity may obtain a Receiver 
either of his shaie of the rents and profits or of 
the whole estate. The Court may also allow the 
party in exclusive occupation to elect to pay to the 
others an occupation lent, or the Court, may require 
security from the c o -owner m exclusive occupation 
to account for then share of the rents to the other 
co-owners Held, that m the circumstances of the 
present case the second of the four alternative 
courses, iiz , appointment of a Receiver of the 
w'hole estate was the proper one to adopt. One 
of the parties to a litigation should not ordinarily 
be appointed a Receiver except in very exceptional 
circumstances In the special circumstances of 
this case, the defendant in possession was appointed 
Receiver of the wLole estate subject to conditions. 
SuEEASANNA ROY V. IJPENLEA NaEAIN RoY (1913). 

18 C. W. N. 533 

1 3. — — Appointment of — 

; Piopeiiy in possession of defendant, it may be taken 
I ovei — Object of appointment. Wheie the plaintiff 
sued to recover property m the possession of his 
adoptive mother and the suit was resisted, inter 
aha, on the ground that the defendant was entitled 
i to retain possession of the estate for her life : Held, 
that 0. XL, r 1 (2), which clearly refers to a case of 
removal of property from the possession or custody 
of a person other than the parties to the suit, was 
no bar to the appointment of a Receiver on the 
application of plaintiff when it was established 
that the estate w^as bemg grossly mismanaged by 
the defendant. The effect of the appointment of 
a Receiver w'ould not be to prejudge the case in 
any w^ay, as the only object and effect of so domg 
would be to maintain the estate m its present 
condition during the pendency of the suit Satya 
Naeain Sinoh V. Keshabati Kumabi (1913). 

18 G. W. N. 637 

4. — — — — Receiver authorised 

to sue and defend — Suit by one agamst the other, if 
maintainable — Objection to suit, when to be tuTcen — 
Contempt of Couit. A Receiver is an officer of the 
Court and the possession by him is the possession 
of the Court, and to bnng a smt so as to interfere 
With the possession of the Court without the leave 
of the Court, is a contempt of Court But if a 
party is guilty of contempt of Court the proper 
way for the Receiver to act is to brmg it imme- 
diately to the notice of the Court so that proper 
steps may be taken against the party guilty of 
contempt ; and, in a proper case the Court would 
grant a party leave to proceed with the suit. 
But it is not proper for the Receiver to w^ait till 
the day of hearing and put this objection forward 
as a ground for dismissmg the suit. Where by 
consent, in a partition suit two of the parties were 
made Receivers of different portions of the pro- 
perty with full powders under s. 603 of Act XIV 
of 1882 : Held, that each of the Receivers had 
power to bring and defend smts, and a suit by on© 
agamst the other without leave specially obtained 
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IlECEIVER— 

from Court, did not amount to such a grave and 
serious contempt of Court by the plaintiff as to 
merit dismissal jPmmaihanath v Kheiranatli^ 1. 
L. jR 32 Calc 270 : s c. 9 C. TF. Ah 247^ referred to. 
Satya Keipal Bais^eejee V Satya Bhupal Ba- 
27EEJEE (1913). . , . 18 C. W. N. 546 

BEGONVEYANGE DOCUMENT. 

See Registeatiox Act (III of 1877) s. 
17, CLS. (a), (b) AED (h), 

I. L. R. 38 Bom. 703 

REDEMPTION. 

See Limitation Act (XV of 1877) Sen 
IT, Art. 148. I. L. R. 36 All. 195 

See Mortgage. 

1. L. R. 36 All. 36, 551 

suit for — 

See Cr/iL Procedure Code (1908), ss. 2, 
07, 0. XXYI, ir 11, 12 (2). 

I. L. R. 38 Bom. 392 

suit for — 

See Dekkhan Agriculturists’ Relief 
Act (XVII of 1879), ss 2 (2) lOA 

I. L. R. 38 Bom. 18 

REFERENCE TO HIGH COURT. 

See Criminal Trespass. 

I. L. R. 41 Calc. 662 

See Verdict of Jury. 

I. L. R. 41 Calc. 621 

— grounds of — 

See Verdict of Jury. 

L L. R. 41 Calc. 621 

REFUND OF PURCHASE-MONEY. 

suit for — 

See Execution of Decree. 

I. L. R. 36 All. 529 

REFUSAL BY JUDGE. 

effect of — 

See Cross-Examination 

L L. R. 41 Calc. 299. 

REGISTERED BOND. 

See Limitation Act (IX op 1908), s. 19, 
ScH. I, Arts 116 and 66. 

I. L. R, 38 Bom. 177 

REGISTRATION. 

See Registration act. 

See Registration Act (XVI of 1908), 
ss 17, 90. . I. L. R. 36. All. 176 

See Transfer op Property Act (IV of 
1882), s. 59. . I. L. R. 38 Bom. 372 

of transfer of shares — 

See CoiviPANY, . L L. R. 36 All. 865 


REGISTRATION— coneZJ. 

want of — 

See Construction of Document. 

1. L. R. 37 Mad. 480 

Insiruriient 'leseiung at 

hfe -estate io the maler, not a w4l—I nstniment creat- 
ing interest in adoptive mother — Value of the interest 
in excess of JRs. 100 — Regisii ation. Any instrument 
which confers or reserves a life-estate to the maker 
IS not a will. A deed of adoption hy which an 
inteiest is leserved to the wife of the adojiter in 
immoveable property which she otherwise w^ouid 
not have iiossessed and could not have possessed 
when such interest exceeds in value Rs 100, requires 
registration Pirsab valad Kasimsab v Gurappa 
Basappa (1913). . . I. L. E. 38 Bom. 237 

REGISTRATION ACT (HI OF 1877). 

. - g. 17, ols. (a), (b) and (?i) — Segisiratzon 

Act (XT I of 1008), s. 17, ezeep (■v)—Reyista ei 
conveyance — Simiilfaneons timegisiered document to 
leconvey — An ordmaiy agreement to sell — Exemption 
from legist) atxon. The plaintiff and the defendant 
agreed that plaintiff should noruinaUy sell the pro- 
perty in suit out and out to ’the defendant and 
thereafter to attorn to him for an amount of rent 
which would represent reasonable mterest A 
conveyance to this effect was executed and duly 
registered Contemporaneously the defendant 
executed an agreement to the plaintiff to re-convey 
the property for the same consideration, namely 
Rs^ 1,499, when called upon to do so This agree- 
ment w^as not registered. The plaintiff having 
brought a suit against the defendant for the specific 
performance of the unregistered agreement to re- 
convey, the lower Courts dismissed the suit on the 
ground that the agreement was compulsorily regis- 
trable under s 17, els (o) and (6), of the Registra- 
tion Act (III of 1877). On second appeal by the 
plaintiff : Held, reversing the decree, that the 
agreement did not reciuire registration. Separated 
entirely from the defendant’s registered conveyance, 
plaintiff’s unregistered document Wei^s nothmg more 
than an ordinary agreement to sell and such agree- 
ments were expressly exempted from the operation 
of s. 17, clauses (a) and (6) of the Registration 
Act (III of 1877) by clause Qi) and of s. 17 of the 
Registration Act (XVI of 1908) by exception (v). 
Having regard to the form of the document as a 
whole, it was no more than an ordinary agreement 
to re-convey. Sayad IMir Gazi v Miya Ali (1914). 

I. L. R. 38 Bom. 703 

■ s. 17, cIs. {d), (h) — Amahiamali, if must 

be I egistered when lease intended to be granted a lease 
in perpetuity — Agreement to lease, which contemplated 
execution of paita and kabuhyat, hut nevertheless 
intended passing title upon delivery of possession, 
if a document merely creating a right to obtain a 
subsequent document Where a document dosenbed 
the land intended to he demised and set out 
the boundaries thereof and proceeded to say that 
“ accordmg to your prayer I grant this amalnamah 
to^ you for erecting houses after reclaiming the 
said homestead, you will dwell thereon on pay- 
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BEGISTRATION ACT (IH OF 1877)— ccre'i. 

s. 17 — conid. 

ment of rent R&. 15-1-0 gcTp. fiom year to j'ear 
to our Sarkai ; you "ft ill abide the Fuivey 
and settlement ; within a month on executing a 
hah'^ihyat you "v^ill take a paiia \shich I shall grant* 
ffeld, that the document was plainly an agrcemeni 
to lease and the lease being appaiently a lease in 
perpetuity the document was compulsorily regis- 
trable. Syed Siifdm Beta v Amzad Ah, 1 L E 
7 Calc. followed, Bwaila Ecitli v Ledn Sildai, 

1. L E 33 Calc 502. distinguished That it w as 
not a document merely creating a right to obtain 
a subsequent document within cl (h) of s. 17 of 
the Registration Act as the parties intended that 
as soon as possession was taken under the docu- 
ment, the title of the grantee wmuld commence and 
it was not contended that the title of the grantee 
did not yet commence by reason of his failure to 
tender a Jcahuhyat to the landlord and obtain from 
him a pu/to, Kauiyanan Clietty t Mntluali Sinac, 

1. L E. 35 Mad 63, Cliamyalcdaiila Miha t. 
Kafcn Cliandia Pal, 15 C. W A 536, refened to 
Elahi V Hmoi (1913) 18 C. W. N. S8 

S. 17, cl. (e ) — Stamp Act {II of 1899), 

Sell. I, Alt. 22—Tmsts Act {II of 1882), s 5— 
^^Composition deed ” — Compounding of debts due — 
Transfer of immoieable pioperty — Eegisi/ation not 
necessary With the consent of ciechtors to the 
extent of Rs 1,22,000 out of the total number of 
cieditors claiming Rs 1,61,800 of the family firm 
represented by one B, the latter executed a deed 
making over all the specified assets of the family 
to certain nominated trustees. The creditors 
coming m (by a particular day) under the deed 
.agreed that after all the goods and the properties 
had been made over to the trustees no othei claim 
whatever with regard to the amounts due to them 
should remain outstanding against B and the minor 
members of the family, but the w’hole claim should 
be understood to be written ofi against them, and 
B and the minors w ere to make use of the deed as a 
release passed on their behalf. The deed also 
provided that the trustees were to manage the pro- 
perties for the benefit of the creditois mteiested 
and the monies reahzed from time to time veere to 
be distributed among such cicditois, in projioition 
to their claims The properties comprised in the 
deed, moveable as well as immoveable, w*ere trans- 
ferred to the trustees in due course The deed w*as 
imregistered. Subsequently in a suit brought by 
the trustees to recover piossession of a house com- 
prised in the deed, a question having arisen w hether 
the deed w*as a composition deed : Held, that the 
definition of the term composition deed ” as 
given in Art, 22, Sch. I of the Stamp Act (II of 
1899), meant the same thing as the term “ compo- 
sition deed” in s. 17 of the Registration Act (III 
of 1877), that the term so defined covered three 
classes of instruments : (i) An assignment for the 

benefit of creditors (ii) an agreement whereby 
payment of a composition or dividend w*as secured 
to the creditors and (in) an inspectorship deed for 
the purpose of wmrking the debtor’s business for 
the benefit of his creators, that the inclusion of » 


REGISTRATION ACT (HI OF 1877) — contd 
S. 17 — concld. 

the term “ composition deed,” m s. 17 of the 
Registration Act (III of 1877) show*ed that it w*as 
intended to apply to a transfer of immoveable pro- 
pel ty and not to a mere agreement to take li ac- 
tional payment of money in settlement of claims,, 
that the test of a composition deed ” w’as that 
there ought to be a compounding of debts due and 
that such a deed fell under cl (e) of s 17 of the 
Registration Act (III of 1877) and did not requue 
registration under that Act nor under the provi- 
sions of s. o of the Trusts Act (II of 1882). Held, 
accordingly, that the deed in question w*as a com- 
position deed within the meaning of s 17, cl. 2, 
of the Registration Act (III of 1877), and did not 
require registration. Chaxdeashakxah v Bai 
Mag AX (1914) . L L. R. 38 Bom. 576 

— ss. 28, 30 (5), 49. 

See Registeatiox 

I. L. R. 41 Calc, 972 

Eropeity comprised in 

moitgage, no7i -existence of—O^ius of 2^ oof — Effect of 
^egisiiahon by officer not having juiisdiciion — Moit- 
gagee, title of — Amendment of Schedule to mortgage 
deed — Piopeity substituted not belonging to moiU 
gagoi — Fictitious cntiy in Schedule to get deed regis- 
teHd m Calcutta — Concurrent findings of fact as to 
mistake in entries in Schedule — No evidence showing 
mistake. The plaintiff’s (appellants’) claim was 
based on a mortgage decree passed in a suit brought 
in the High Court at Calcutta on its Ongmal Side 
to enforce a mortgage executed in the plaintiff’s 
favour The defendants (respondents) were the 
mortgagor (who did not appear) and two other 
persons w*ho disputed the mortgagee’s title. These 
defendants (who had not been parties to the suit 
on the mortgage) alleged that the mortgage deed 
had not been legally registered, because no poition 
of the property moitgaged was situated in Calcutta 
w^here the deed had been xegistered, and the deciee 
had therefore been made by a Court which had no 
junsdiction to entertain a suit on the mortgage, and 
the plaintiff had no title to mamtam the suit. 
The only portion of the property in the mortgage 
deed alleged m the smt on the mortgage to be 
situate an Calcutta, was parcel No. 28 in the Sche- 
dule, and w*as described as “ 25 Guiu Das Street ” ; 
but the propeity so described w'as found to be non- 
existent, the WTong description being said to be 
due to a mistake though no evidence of it w*aB 
given The Couit directed an amendment, and 
the desciiption was altered to “ 25, Ashutosh Dey’s 
Lane” which was in Calcutta, and was comprised 
w ithin the same boundaries as those given in parcel 
28 of the Schedule to the mortgage deed. £a the 
present suit no evidence was given either by the 
mortgagor or the mortgagee to show^ that there had 
been any mistake in the description of the pro- 
perty ; but it w^as proved by the defendants that 
the property contamed within the boundaries 
given in parcel 28 was property which did not 
belong and never had belonged to the mortgagor. 

» Both the Courts below% hke the High Court in the 
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REGISTRATION ACT (HI OF im)-‘Con^d, 

S. 28 — coTtcld, I 

suit on the mortgage, found without any evidence | 
that there had been a mistake in the entry of parcel | 
28, and held that part of the property being in | 
Calcutta the deed had been properly registeied 
there, and that the decree in the mortgage suit had j 
been rightly made, and vith junsdiction. Held i 
(reversing those decisions), that it was open to the , 
defendants (not having been parties to the mort- 
gage suit) to contest the vahdity of the deciee, and 
for the same reason the direction of the High Conit 
that the entry in the Schedule should be amended ' 
did not aftect them ; and that under the circum- 
stances of the case the onus was on the plaintiff to 
show that the entry in that parcel w as not a fictitious 
entry, which onus he had not discharged. And 
their Lordships on the conduct of the parties and 
the evidence in the case, held that that parcel 
was m fact a fictitious entry and represented no 
property that the mortgagoi possessed or intended 
to mortgage, or that the mortgagee intended to 
fom pait of his security Such an entry inten- 
tionally made use of by the parties foi the purpose 
of obtaining registration ma district where no pait 
of the property actually charged and intended to 
be charged in fact existed, W'as a fraud on the 
Registration iaw% and no registration obtained by 
means thereof w^as valid. No such fictitious entry 
inserted to give a colourable appearance to the 
deed of relating to property m Calcutta when in 
reality such w^as not the case, could bring the deed 
withm the hmited jurisdiction of the Court The 
High Court, therefore, had no jurisdiction to make 
the decree ; and the deed not having been regiS”- 
tered in accordance with the Registration Act (III 
of 1877), the moitgagee had no title to maintain 
the suit The principle of concurrent findings of 
fact does not apply to a case of no evidence ; 
according to w'eli-known principles of law' a deci- j 
Sion that theie is no evidence to support a finding 
being a question of law. Where, therefore, the 
Suboidinate Judge found that the erroneous entry 
in the Schedule had been made by mistake, and 
the High Court accepted that finding, but there 
W'as no evidence to show that there was in fact any 
mistake m the matter. Held, that the finding was 
one which could be set aside by the Judicial Com- | 
mittee on appeal w ithout departing from their 
practice of not interfering w ith concurrent findings 
of fact. Haeendea Lal Roy Chowdhtjei v. 
Haeibasi Debi (1914). . I. L. R. 41 Calc. 972 

S. 50 — Registered document relating to 

land, ejfect of, as agarnst unregistered document — 
Notice of title created hy prior unregistered docu- 
ment, ejfect of, on holder of registered document — 
Burden of proof as to such notice — Possession of 
person oilier than vendor, if sufficient notice to put 
purchaser on enquiry — Effect of purchase with such 
notice. S. 50 of the Indian Registration Act has 
no application w'hen the person who claims title 
under the subsequent registered document has 
notice of the title created by the prior unregistered 
document. The burden hes upon the person who 
alleges such knowdedge or notice to aver it in his 


REGISTRATION ACT (HI OF 1877) — concld 

s* 50 — concld, 

pleadmgs and to establish it If a person pur- 
chases and takes a conveyance of an estate which 
he knows to be in the occupation of a person other 
than the vendor he is bound by all the equities 
which the person in such possession may have m 
the land. Magoo Beahma v. Baekeishya Das 
(1913.) . . . . 18 C. W. N. 657. 

REGISTRATION ACT (XVI OF 1908). 

ss. 17, 90— 

Eegistration — Transfer 

of Property Act {IVof 1SS2), s 107 — Croun Grants 
Act (AF of 1805), 6S, 2 and 3 — Lease — Lease of Goi- 
ernment land hy commissioners of a notified area. 
The commissioneis of a notified area let certain 
plots of land which w'eie the property of the 
Government and had been handed over to them 
for admmistiative purposes. The leases ran in 
the name of the Secretary of State for India and 
provided that the lessees weie to remain in posses- 
sion for 30 yeg-rs so long as they fulfilled certain 
conditions, and the lessor had a right of re-entry 
only on breach of certain conditions. Held, that 
such leases w'ere compulsorily registrable, and 
could not be considered as falhng w'lthin the pur- 
view of s. 90(^) of the Indian Registration Act, 
1908, nor were they excluded from s 107 of the 
Transfei of Property Act by the opeiation of the 
Crown Grants Act, 1895. Dost Muhammad Khan 
V the Bank of Upper India, 3 All. L. J. 129, 628) 
referred to. Meitshi Lal v. Tee Notified Aeea 
OP Baealt (19U). . 1. L. R. 36 All. 176 

s. 17, cl. (J)— 

/See Hes'D’C Law — Widow. 

I. L. R. 38 Bom. 224 

s. 17, excep. (v) — 

See Registeatiois- Act (III op 1877)> 
s 17, CLS. (a), (h) AND (h) 

I. L. R. 38 Bom. 703 

s. 83. 

See Ceiminal Peocedtjee Code, s. 213. 

I. L, R. 88 Bom. 114 

REGISTRY OF VESSELS. 

See Coasting -Vessels Act, ss. 4, 7, 13. 

I. L. R. 38 Bom. Ill 

REGULATION II OF 1819. 

__ Resumption of lands 

unthin permanently settled mahal — Nature of onus 
of proof on person with whom such land settled in 
dispute as to ivhether land settled was within ambit of 
the zemindan. Where certain lands within a per- 
manently settled mahal w'ere resumed under B. II 
of 1819 and settled along with other Government 
Khas Mahal lands with a person other than the 
zemmdar, the onus of proving that lands within 
the ambit of the zemmdan were part of such, 
resumed land as against the zemmdar did not he 
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REGULATION H OF 1819— 

on the person who claimed it as such m the sense 
that on his failure to discharge it, the lands must 
be taken to remain and be vested in the zemind ar. 
Stjrja Kanta Achaejya t. Saeat Chaicdka Roy 
Chowdhuby (1914) . . 18 C. W. N. 1281 

RELEASE 

conditional — 

See CoxaEACT Act (IX or 1S72), g. 28. 

I. L. R. 88 Bom. 344 

RELIGIOUS ENDOWMENTS ACT {XX OF 1863) 
s. 18. 

See Civil PEOCEorEE Code (Act V or 
1908), s 92. 1. L, R. 37 Mad. 184 

RELIGIOUS TRUST. 

See Peelic Religioes Teest. 

RELINQUISHMENT. 

by patnidar — 

See Laicdloed ai^d Tenakt. 

I. L. R. 41 Calc. 683 

REMAND. 

See Cebotal Peocedeee Code, ss 112, 
167. . . . I. L. R. 36 AU. 262 

Cnnl Procedure Code 

(Act F of 1908), ss 99, 107 (1) (b), 0, XLI, r 23— 
Appellate Cowit, potve^ of — Whether power wider 
than undei foimei Code (Act XIV of 1882), ss 662, 
664 — Staivte composed of Sechone and Rules — Canon 
of inte? pr station An Appellate Court has no wider 
powers of remand under s 107 of the Civil Proce- 
dure Code of 1908, read with 0 XLI, r. 23, than it 
had under ss. 562 and 564 of the Civil Procedure 
Code of 1882 Zoha Bihi v. Zcheda Khatun, 12 
C. L, J. 368, dissented from. When an Act is 
divided into sections and rules, the proper canon of 
interpretation is that the sections lay down general 
principles and the rules provide the means by 
which they are to be applied, and they cannot be 
otherwise applied. An order of remand impro- 
perly made is an irregularity within the meaning of 
s 99 of the Civil Procedure Code. 1908, Mohesh 
Chandia Dass v. Janmuddin Mollah, I. L. R. 28 
Calc. 324, followed. Naeiist Chandea Teipati v 
Peakeeishna Be (1913) . I. L. R. 41 Calc. 108 

REMUNERATION. 

See Admieisteatoe peivDeete Lite, 

I. L. R. 41 Calc. 771 

RENT. 

See La2?dloed aitd TeitaisT — ReivT. 

abatement of — 

See Patei Lease. 

I. L. R. 41 Calc. 683 

liability for — 


RENT — ccncJd. 

no estoppel by receipt of — 

See i^lADEAS Estates Lakd Act (Mad. 
I or 1908). . I. L. R. 37 Mad. 1 

Oial evidence, admissi- 
bility of — Evidence Act (1 of l872), s 92 — Tenancy — 
Lease. Where a hahidiyat was executed, but was 
not registered and never came into operation, oral 
evidence is admissible to prove the rent agreed 
upon by the parlies. A tenancy can be pioved 
without proving the lease, if there be any Banla 
Behcny Christian v Ra^ Chandia Pal, 14 C. W. N. 
141, and De Iledina v Poison, Holt N. P 47, 
referred to. Ameee Ali v. Yakub Ali Khan 
(1913) . . . I. L, R. 41 Calc. 347 

RENT-FREE HOLDING. 

— Leilhiraj Land, accre- 
tions to — LaJvhia'jdai if entitled to hold same renU 
f)ee — Suit to lecovei possession from supenor tenure^ 
holder and raiyat who took settlement fiom latter — 
Mesne piofits — Regvlation XI of 1826, s. 4, sub-ss. 
(1) and (6) The holder of a rent-free holding is 
entitled to possession of aU lands forming accretions 
thereto, but he is not entitled to hold the same 
rent-free. Mea Jan v. AJeram, 8 C. L. J. 641, 
Gourhan v. Bholanatli, I. L. R. 21 Calc. 233, 
Golam All v. Kah Ki ishna Thalur, I. L. R. 7 Calc, 
479, Chooramonee Dcy v. Howiah Mill Company, 
I. L. R. 11 Calc 696, Rammonee v Oomesli Chunder 
[1^55] Beng. S. D A. 1836, and Ramguity Nag v. 
Buroda Chum, 1 W. R. 124, referred to. Where 
such a person sued to recover the accreted land 
from the holder of the superior interest and from 
a raiyat who in good faith had taken settlement 
of the land from the latter : Beld, that the plaint- 
iff was not entitled to eject the raiyat The 
principle of Benode Lai Pahashi v. Kalu Ptamanih, 
I L B 20 Cede. 708, applies equally to firm and 
alluvial lands As against the superior holder, the 
plaintiff who, it was found, had never paid him 
any rent or offered to do so was not given a ddbree 
for mesne profits, the former’s claim for rent being 
set off against the latter’s claim of mesne profits. 
Baidya Nath Roy v. Nanda Lal Guha Saekae 
(1914) 18 C. W. N. 1206 

RESIDENCE. 

See Divoece Act, (IV op 1869), ss. 2, 

4, 7, 45. . L L. R. 38 Bom. 125 

RES JUDICATA. 

See Civil Peoceduee Code (1908), s. 11. 

L L, R. 36 AU. 424, 446 
See Civil Peoceduee Code (1908), s. 11, 
I. L. R. 38 Bom. 309, 438 
See Civil Peoceduee Code (1908), O. II, 
E. 2 ; 0. XXXIV. E 14 

I. L. R. 36 AIL 264 
See Feaud. . I. L. R. 41 Calc. 990 

See Hindu Law — Paetition. 

L. R. 41 1. A. 247 


See Sale. . I. L. R. 41 Calc. 148 
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KES mmATA—contd. 

See Inam Lakds 

I. L. R. 38 Bom. 2’/2 

1 , Ebioppel — Moitm 

gage by Hindu uidoiv claiming an absolute estate — 
Reversionei previous independent title of. On 28tli 
August 1879, one Musammat Bhaino was deelaiecT 
to have preferential title to one Satyabadi in 
certain lands On the 30th September 1904, 
Bhamo executed a conditional mortgage. In a suit 
for f 01 eclosure brought by the mortgagee against 
Bhairo and Satyabadi's brother Baleshrvar who 
was made a party on the allegation that he was in 
possession as a donee of the equity of redemption, 
a decree msi ■was granted to the mortgagee, and 
Baleshwar (who repudiated the title of Bhamo and 
set up a title in himself alleging that the property 
belonged to him, and Bhamo was in possession as 
his guardian) was dismissed from the suit. Sub- 
sequently, the mortgage decree having been made 
absolute, and the mortgagee having been unable to 
obtain possession of the lands in question, a suit 
for recovery of possession was filed on the 19th 
June 1906, by the mortgagee against Baleshwar. 
This latter suit w^as decreed on the 17th September 
1906, and both Courts of Appeal subsequently con- 
firmed this decree. Shortly^ after the decision of 
the High Court in the above appeal, Bhamo died, 
and, on the 2nd April 1909, Baleshwar brought a 
suit against the mortgagee for declaration of title 
and recovery of possession. Held, that the deci- 
sion in the litigation of 1879 could not operate as 
lespidicata BalesTiivai Bagaiii t Bhagi) atJii Das, 
I L B 35 Calc 701, followed. Held, also, that 
the decision in the mortgage suit could not operate 
as res judicata Jaggesliwai Dutt v. Bliuhan Mohan 
MiUa, I L.B S3 Calc. 425 . 3 C. L J. 205, referred 
to. Held, further, that the plaintifiP was bound by 
his allegations in the suit for i ecovery of possession 
and could not now be permitted to say that Bhamo 
was in possession as a Hindu mother and that he 
himself was entitled to succeed on her death. 
Bha^a Clwudhuiy v. Chum Lai Maiwan, 5 C. L. J. 
95, referred to Bhagikathi Das v Baleshwab 
Bagarti (1913). . . I. L. R. 41 Calc. 69 

2, — . Suit for ‘tent de- 

cteed — Tenant, if can institute iitle-smt to declate he 
uas the tenant of anothet pet son and fot recoveiy of 
amount realised under the dectee — Alleged landlord 
joined as patty. Where B having sued C for rent 
on the basis of a registered labuliyat, C denied his 
tenancy under B and asserted that he was holding 
as tenant directly, under B’s superior landlord A, 
hut C’s defence was overruled and a decree made in 
B’s favour : Held, that a subsequent suit brought 
by C in which he made both A and B parties 
defendants for a declaration that he was not C’s 
tenant and for refund of the money realised by B 
under his decree was barred by res 'judicata 
Dwarha Hath v Bam Chand, I. L. B. 26 Calc. 428 ; 
s. €. 3 D. W. N. 266, distinguished. Sreerta-TH 
Dijtt V. Kaser Sheikh { 1913). 18. C. W. N. 116 

3, Execution proceed- 

ings—^Order, reiturning execution application fot 


\ RES TUDIONLAr-concId. 

I cottection of the amount claimed, iiithout notice to 
' ludgtnenf-debiot , udiether bi ndi ng on the dect ec-holder. 

' Where the Court without issuing notice to the 
judgment-debtor returned an execution applica- 
' tion, directing the decree-holdei to amend the same 
I by reducing the amount claimed, and the decree- 
I holder failed to appeal against the order * Held, 
that the order was a judicial adiudication in a 
j proceeding between the parties, that the decree- 
I holder was not entitled to the larger amount, and 
; that the decree-holder was consequently debarred 
j from claiming the larger amount in a fresh execu- 
tion application The fact that the judgment- 
I debtor had no notice is immaterial, except when the 
' order is passed against him, in which case it is an 
‘ ex patie order, and cannot hind a party who had 
I no opportunity to make his defence. Hitalal 
j Bose V Dwija Chat an Bose, 3 C. L. J. 240, Bhola 
' Hath Das v Prafulla Hath Kiindii Choivdht y, 1. 

' L. B. 2S Calc 122, and Delhi and London Banh, 
Limited v. Otchatd, I L B. 3 Calc. 47, distingui- 
shed. YyaPHEI GOTJNPAK r. CniDAMlSARA 

Mitdaliar (1912). . I. L. R. 37 Mad. 31 

RESIDUARY LEGATEE. 

j Limitation — Accounts, 

I how fat tesiduary legatee can claim — Limit- 
I ation Act (IX of 1908), Sch. I, Att. 123 A resi- 
duary legatee is entitled to such an account as is 
j necessary for the purpose of ascertaining what the 
I residuary share is, to which he became entitled 
I under the unll A suit by a residuary legatee to 
recover his legacy is governed by Art. 123 of the 
I Limitation Act, 1908, and is vithin time if it is 
I instituted uathin 12 years from the time when the 
I share became payable. Bissell v Axtell, 2 Tern 
I 47, Khitisli Chandta Achatya Chowdhuty v Osmond 
I Beeby. I. L. B 39 Calc 687, referred to Khetea- 
i MAisTi Dasee V Dhieekbea Hath Roy (1913). 

I I. L. H. 41 Calc. 211 


RESISTANCE. 

See Search by Police Officers 

I. L. E. 41 Calc. 261 

RESTITUTION OF CONJUGAL RIGHTS. 

See DrvoECE Act (TV of 1869), ss. 2, 4, 

7, 45. . . L L. R. 38 Bom. 125 


RETRIAL . 

See Autrefois acquit. 

I. L. R. 41 Calc. 1072 

REVENUE COURT. 

See Criminal Procedure Code (Act V 
OF 1898), s. 195, CDS ( b ) ahd (c). 

I. L. R. 38 Bom. 642 


REVENUE-FREE LAND. 

See United Peov, Land Revenue Act 
(III OF 1901), s 32(d). 

1. L. R. 36 AU. 231 
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REVENUE SALE. 

See REVEiOJE Sale Law, 

See Sale foe Aebears of REVE^^c■E. 

Revenue Sale Law (Act 

XI of 1859), ss 6, o3 — Puhhcation of notification 
sale 111 the Veinaculai Government Gazette, zj zieces- 
saiy — Omi&6ion iheieof is cm ziregidanty and ziot 
illegality — Bengal Land Reienue Sales Act (Beng, 
Til of 1S6S), s S Where the Subordinate Judge 
of Cuttack decided that it was absolutely necessary 
that the notification oi a Revenue Sale should be 
published in the Vernacular Gazette zn Vi lya, and 
that its non-pubhcation had made the sale null 
and void apai-t fioin any consideration as to in- 
adequacy of price : Held, that the publication of 
a notification of sale in the Calcutta Gazette only 
was sufficient comphance wnth a piovision of Law 
(Act XI of 1859, s 6) requiring the publication of 
such notification in the “ Official Gazette.” Held, 
further, that even if it had been necessary to pub- 
lish the notification in the XJiiya Gazette the omis- 
sion to do so vould not have rendered the sale 
null and void ui the absence of any proof of sub- 
stantial injury’ by reason of this omission, as s. 33 
of Act XI of 1859 apphed to such a case. Gohind 
Lall Roy v Ramjanam Misser, I. L R 21 Calc. 70 , 

L. R. 20 I. A 165, foUowed Lala 3Ioha7ul Lall 
V. Secietaiy of State for India, I. L. R. 11 Calc 200, 
referred to Radha Chaeak Das r. SHAEFUDDiit 
HossEiif (1913). . . L L. R. 41 Calc. 2*76 

REVENUE SALE LAW (ACT XI OF 1859). 

ss. 6, 33. 

See Revenue Sale 

I. L. R. 41 Calc. 276 

— S. 13 — Shaie sold for its own an ears 

though estate as a whole not in aneais — Validity 
of sale — Lsiaie,'^ meaning of Wheie the plaint- 
ifi's share in a revenue -paying estate m lespect 
of vhich a seiiarate account had been opened 
vas sold for its own exclusive arrears, without 
taking into account excess payments made by the 
propnetors of other shares and which more 
than made good the arrears due on plamtifi’s 
share : Held, that as the estate as a whole was 
not m aiTears the sale of plamtifi’s share was 
illegal and was hable to be set aside by the Civil 
Court. The term “ estate ” as used in the clause 
“ if the estate shall become hable to sale for an ears 
of revenue ” m s. 13 of Act XI of 1859, means the 
entire estate out of vhich the separate share has 
been carved. Indr a ]\Iani Dasya i\ Peiyanath 
Chackeabarty (1913). . . 18 C. W. N. 490 

ss. 13, 14, 33, 53. 

See Sale for Arrears of Revenue, 

I. L. R. 41 Calc. 1092 

ss. 14, 33 — Separated sliaze not fetch- 
ing enough to pay aireais — Sevezal co-shozeis making 
deposits within time allowed, who zs purchase ! — 
Sale, hole attached. When on a share ol a revenue- 
paymg estate, m respect of which a separate 
account has been opened, bemg put up for sale, 
the highest ofier does not equal the amount due | 


REVENUE SALE LAW (ACT XI OF 1859)-' 

concld 

* SS, 14, 33 — concld. 

thereon, and the Collector stops the sale and 
declares that the entire estate vaU be put up to 
sale for arrears, unless the other recorded sharer 
or sharers or one or more of them shall within 10 
days purchase the share in arrears by paying to 
Government the vhole arrear due from the share, 
and more than one such recorded co -sharer sepa- 
rately make the necessary payment vithin the 
time specified, the Collector must recogmze as 
purchaser the depositor who first pays the whole 
amount, or if there aie more depositors than one 
to recognize as joint purchasers those whose pay- 
ments first amount to the total arrears due S 33 
of Act XI of 1859 apphes to sales under s. 14, and 
when the fiist payer has been declared by the 
Collector to be the pui chaser, R co-sharer who has 
paid up the arrears subsequently cannot have the 
sale set aside by suit in the Civil Court except 
upon proof of the circumstances specified m s 33. 
Such a sale under s. 14 cannot be attacked as a 
nullity and as such not requiring proof of those 
circumstances. Chootuibhu') Butt v. Ishn Mul, 
I. L. R 21 Calc 884, Oohindlal Ray v. Ramjanam 
31zsser, L L R. 21 Calc. 70, followed. Queere : 
Whether the s 14 of Act XI of 1859 precludes 
sharers of the shaie exposed for sale from pur- 
chasing the defaulting share Sambho Kuor v. 
Harihab Pershad (1914). . 18 C. W. N. 1071 

S. 37 — Registered puinidar purchasing 

estate at revenue sede, zf may annul suhozdznate 
tenuies. The piamtifi, who was the owner of a 
putm which w'as specially registered and so pro- 
tected at a sale for arrears of revenue, purchased 
the parent estate at a sale for arrears and sought 
to - annul the tenures subordinate to the putni v 
Held, that the plaintift was not entitled to annul 
the tenures subordinate to the putnz. Satcowri 
Chatter jee v Priyanath Basu (1913). 

18 C. W. N. 672 

REVERSIONER. 

See Hindu Law — Alienation 

I. L. R. 41 Calc. 793 

suit by, to set aside alienation by 

widow — 

See Abatement of Suit. 

I. L. R. 87 Mad. 406 

title of — 

See Res Judicata. 

L L. R. 41 Calc. 69 

REVIEW. 

See Appeal to Privy’- Council. 

I. L. R. 41 Calc. 734 

See Jurisdiction. 

I. L. R. 38 Bom. 416 

1. ~ Appeal against 

Older granting zeview of judgment — Civil Procedure 
Code (Act V of 1908), 0. XLIII, r. 1, cl. (w), and 
O. XLVII, r. 7. 0. XLIII, r. 1, cl. (w), must be- 
read with, and subject to, r. 7, O. XLVII. An. 
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REVIEW — condd 

order granting application for review of judgment 
can only be objected to on grounds specified in r, 7 
of 0. XLYII. Jugernaih Ft-) shad Smgli v Ram 
Aiikn Singh, Mis A. No. 341 of 1909 [ximcj)), 
Tupina Chaian Kol v. Sorasln Bala, C R No. 123 
of 1913 ( unup.), Surendia Nath Tahikdai v Siia 
Nath Das Gnpia, Ihs A. No 188 of 1912 (uniep). 
referred to Haei Chaean Saha v. Baean Khah 
(1914) . . . I. L. R. 41 Calc. 746 

2. ~~ Dismissal of appli- 

cation foJ admission of second appeal — Application 
fo) letiew based on alleged discoteiy of new a 7 id 
impoitant eiidence — High Coiiit, Junsdichon of— 
Civil Fiocednie Code (Act V of 1908), 0. XLI, 

I 11 and 0. XLVll, i. 1. The High Couit has no 
authority, merely on the giound of alleged dis- 
coveiy of new' and important evidence, to levieiv 
an Older cbsmis&mg an application for the admis- 
sion of a second appeal under 0. XLI, r. 1 1 of the 
Code of Civil Procedure. Bhyinh Nath Toee v. 
Rally CMnder Chowdliiy, 16 W. R. 112, followed. 
Heel a Ball Chose v. Ram Tanicl Dey, 23 IF. R 323, 
chscussed Ram Rum v Mamad, 1 L. R IS 
Mad 480. and In le Nand Rishoie, 1 L. R 32 
All 71, referred to Rajaei Ka:nta Das v Kali 
Peasakna Mukheejee (1914) 

L L. R. 41 Calc. 809 

REVIEW OP JUDGMENT. 

See CmL Peoceduee Code (1908), 0. 
XLVII, E. 1. I. L, R. 36 All. 277 

REVIEW PETITION. 

See Civil Peoceduee Code (Act V or 
1908), 0 XLVII, E 1 

I. L. R. 38 Bom. 416 

REVISION. 

See Appeal. I. L. R. 41 Calc. 323 
See Aeeitbatioe. I. L. R. 36 Ail. 354 
See Ceimiis^al Peoceduee Code, ss. 145, 
435. . . I. L. R. 36 All, 233 

See Ceemikal Peoceduee Code, ss 195, 
439 . . I. L, R. S6 All. 403 

See Ceimixal Peoceduee Code, ss 403, 
423, 439. . . I. L. R. 36 Ail. 4 

][)y High Court. 

See Tempoeaey Ixjuxctiox i 

I, L.^R. 41 Calc. 436 ' 
REVOCATION. | 

of gift — I 

See Muhammadax Law — Gut. | 

I. L. R. 36 All. 333 I 

RIGHT OF PRIVATE DEFENCE. ! 

See Riotixg. . I. I. R. 41 Calc. 43 j 

RIOTING. ! 

1. — Giievous hint — i 

Delivery of possession alleged to he of doubtful ! 
legality and objected to — Objection pending for deci- , 


RIOTING— 

Sion at the time of occuiience — Effect of such delt-^ 
very and actual possession theieundei — Disiuictwn 
between enfoicmg and maintaining a light — Right of 
piiiate defence — Penal Code {Act XLT of 1860 )r 
ss. 147 and f Where the servantb of a party,, 
who had obtained delivery ot possession of certain 
land, m execution oi a decree, went uxion it accom- 
panied by a number oi others armed wuth lathis, 
and were engaged in ploughing it, w'heii they w^ere 
attacked by a large body of men belonging to the 
part}" of the judgment -debtor, and thereupon a 
hght ensued in the course ot which some members 
ot both sides received mjuiies : Held, that their 
master having been put in actual possession by a 
I competent Coui-t, the servants were not guilty ot 
noting or ot constiuctive grievous hurt, though 
the delivery of possession was alleged to be ot 
doubtful legality and w^as the subject oi an objection 
by the judgment -debt or pending decision at the 
time ot the oeciirrence. A delivery not meieiy 
gives possession to a party, but connotes iiermis- 
sion to utihze the subject oi it in any lawful manner, 
such as entenng upon the land, tilling it, growing 
and harvesting the crops, and enjopiig the produce. 
Persons engaged in the exercise ot a lawiul right, 
oi w hich they are in enjo} ment, cannot be said to 
be eiiioicing a right but merely to be maintaining 
it Fachkaiin v Queen-Empiess, 1 L. R. 24 
Calc 686, lollowed. Fateh fcJiXGH v Eimpekop 
(1913) . . . I. L. R. 41 Calc. 43 

2. — Assaidiing a puhhc 

seriant in execution of duty — Powtt of excise mbpecior 
01 sub-inspecioi to eniei a house to aiiest ivithout 
icaiiant pei&ons found illicitly distilling hquoi — 
Secach — Eoinialiues hefoie seal eh — Penal Code (Act 
I XLV of 1860) ss. 147 and 363 — Bengal Excise Act 
i (Beng V of 1909) ss 67 and TO — Rules by Local 
i Govanment — Rule 75 — Insiiuciion of Boaid of 
i Reienvc — Chapiei X, Rule (8). S 67 of the Bengal 
Excise Act (V oi 1909) conleis wider powers on 
j excise ofiiceis than were given under the former 
, Act Under s 07 read with rule 75 ot the Rules 
I framed by the Local Government, an excise 
j inspector and sub-inspector may enter a house tor 
' the puijiose oi arresting without a w'anant a 
I person round m the lihcit chstiUation oi hetuor. 
j iS 67 does not relate to any search, and an excise 
ofticer not below' the rank of a sub-mspector 
entering a house for the purpose mentioned therein, 
is not reqiuied to comply with the formalities 
prescribed in Ch. X, r. (S), of the Instructions ot 
the Board of Revenue, unless he finds it necessary 
further to make a search in the house. Where an 
excise suh-mspector accompanied by a constable 
and two chowkidars and excise j)eons, went to the 
house of the accused in order to airest without 
warrant persons found m the act of illicit distil- 
lation of liquor, and w'ere attacked and beaten by 
them before they had time to enter or search the 
same : Held, that they were acting legally under 
s. 67 oi the Bengal Excise Act, and that the accused 
were rightly convicted under ss. 147 and 353 ot 
the Penal Code. On a charge of iiotmg, wuth the 
common object of assaulting public servants, persons 
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E10Tm(^ccndd. ' ■ i 

sbo'wn to have coinmittecl a separate offence under ; 
s 3a3 of the Penal Code may he separately sen- ; 
fenced thereunder. Formalities leciuned b}" law , 
prior to search consideied. Prokash Chaxdka 
Hv^DV V Emperor (1914) : 

I. L. R. 41 Calc. 836 I 
RISK NOTE. I 

form H — j 

See Railway Company ! 

1. L. R..41 Calc. 57^6 I 

EULES AND OEDEES, HIGH CODE I, CAL- ' 
CUTTA. i 

rr. 136 (ft), 42 {«), of Ch. VI ; r. 26 > 

Ch. X— ! 

See PleadePv's Fee. | 

I. L. R. 41 Calc. 637 ■ 
RYOTI LAND. r- r | 

See ^Madras Estates Land Act (I of j 
1908), ss. 9, 11, 151, 157, 187(p) | 

I. L. R. 37 Mad. 433 ' 


s 

SALARY. I 

of ofScer of Indian Stafi Corps — | 

See Attachment. ‘ i 

L L. R. 38 Bom. 667 | 

Sec Civil PEOCEorRE Code (1908), s. 60, | 

CL. (2), {b). . I. L. R. 38 Bom. 667 ! 

SALE. ! 

See Appeal. . I, L. R. 41 Calc. 418 I 

by mother — | 

See Maeomedan Law — Minor. | 

I, L. R. 37 Mad. 514 I 

validity of — 

See Transfer of Property Act (IT of 
1S82), ss. 85; 91. 

I. L. R. 37 Mad. 418 

Conit act fot ^ale — 

Ttonsfcr oi Fioftriy Act {IT cf 1SS2), s — Patni 
< — Beni, habihfy tot — H/eie pc•6.sea*^o^^ xcithont aswjn- 
ment of lease, effect of. A contract for sale, as 
defined by s. 54 of the Transfer of Property Act, 
does not of itself create an interest in property, and 
thcrefoie a mere agreement to buy does not create 
a liability to pay the rent of the tenure, the subject- 
matter of the contract for sale. Coo. t. Buhop, 

S BeG. M. <£? G. S15, and Chatutbhuj Morarp r. 
Bennett, L L. B. 29 Bom. 32 B, referred to. Mere 
possession of a patni will not render a man liable 
for rent if the lease has not been assigned to him 
Close V. Wilberfotce, 1 Beav. 112, Sandets v. Benson, 

4 Beau 230, Flight v. Bentley, 7 S%m. 149, and 
WaUh Y. Lonsdale, L. B. 21 Ch 9, referred to. 
Bfosunno Cccmar Paid Chcudkury v Koylash 
Chnnder Pavl Choudhnry, S TT. B. 42S, Macnaghten 


SALE — concld. 

T. Bhfelatee Singh, 2 C L. R 223, Kasi Kmlar 
S^n X. Satyend'^a Aath Bhadta, 15 CK W* N. 191, 
and Abdul Bab Choudhuuj v. Egcjar, I. L. R 35 
Ccic 1S2, distinguished Ananda Chandra Roy 
?’ Abdullah H ossein Chowdhury (1913) 

I. L. R. 41 Calc. 148 

SALE FOR ARREARS OF REVENUE. 

See Revenue Sale. 

Share of estate not 

sold at auction — Payment of art eats by defaulting 
ptioptietot — Subsequent payment by co-sharet — 

PfW/iiy betueen dcpositots — Suit to set aside sale — 
Revenue Sales Act {XI of 1859), ss 13, 14, 33, 53. 
In respect of a certain iouzi numerous separate 
accounts had been opened m the Collector’s register. 
The plaintiff had an interest in separate account 
Ko 282, the 1st defendant in No 168 and the 2nd 
defendant m No 222 )Seveial of these accounts 
fell into arrears and among them was No. 222 and 
a residuar}’’ shaie. No. 222, which formed the 
subject-matter of the present suit, was, among 
others, advertised to he put up for sale, on the 
20th Septemhei, 1909 ; but as no bid was received, 
the Collector, under s. 14 of Act XT of 1859, de- 
claied that the entire estate would he put up for 
sale at a futuie date, unless the other sharer or 
sharers paid up the arrears within 10 days On 
the 21st and 28th September 1909, the 1st defend- 
ant paid into the Treasury the whole of the arrears 
in respect of all the various accounts including 
No. 222 and the residuaiy shaie On the 30th 
September 1909, the plaintiff deposited into the 
Treasuiy the arrears due on some of the accounts, 
including No. 222, but excepting the residuary 
share. Subsequently, the Collector declared the 
defendant No. i purchaser of the estates repre- 
sented by the various sepaiate account? On 
appeal to the Commissioner, the decision of the 
Collector was upheld and the sale confirmed on 
the Sth February 1910. Theieafter, the 1st defend- 
ant took possession of the several pioperties and 
on the 21st December 1910. he conveyed the same 
by sale to the 3rd defendant On the 7th February 
1911, the plaintiff presented his plaint for recovery 
of possession of No. 222 and in the alternative for 
the possession of the half shaie in it, but owing to 
the plaint being insufficiently stamped, time to 
pay m the proper court-fee was gi anted to the 
plaintiff with the compliance of the defendants At 
the expiry of such time some holidays inteivened 
and it was not till the 2nd March 1911, that the 
plaint was actually filed The District Judge 
havina decreed the suit, the Srd defendant alone 
appealed to the Hich Court. Held, that the 
question of limitation could not now be raised, but 
it is improper for a Court to extend the period of 
limitation for the institution of a suit merely for 
the convenience of the plaintiff. Held, further, 
that there could be no doubt that the 2nd defendant 
was the real purchaser both in the purchase by the 
1st defendant in September 1909, and in the sale 
by the 1st defendant to the Srd defendant in 
December 1910. Hekt, further, that in s. 14, of 
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SALE FOR ARREARS OF REVENUE-co^c/^. 

the' Revenue Sales Act, 1859, the words “ other 
recorded shnier ” must mean a recoided shaier of 
a share other than (he shaie exposed for sale.” 
Qucsre . Whether tne Legislature intended to ex- 
clude a defaulting sharer of a share exposed for 
sale from purchasing such share under s 14 Held, 
fuither, that the estate could only be sold if the 
whole of it was in an ears, and that it could 
not he said that the plaintiffs deposit was 
insufheient without proof of that fact. Held, 
further, that as soon as the payment was made the 
purchase was complete and there was nothing left 
for any one else to buy ; and that the Collector 
was bound to recognize the depositor who first paid 
the whole amount, or if there were more depositors 
than one, to recognise as jomt purchasers those 
whose payments first amounted to the total arrears 
due Dehi Pei shad v. Alho Koer 4 C, W. K 465, 
referred to. Held, fuither, that the suit was 
barred by s. 33 of the Revenue Rales Act, 1859. 
Gossain Chuthiibhoo^) Hut v Mul, J. X. 7? 

21 Calc. 844, and Gohind Lai Roy v. Pani)amim 
Mmer, L L. P 21 Calc. 70, followed. Bahiteia 
Sambho Ktjae i. Haeihae Peasad (1914). 

I. L. R. 41 Calc. 1092 

SALE IN EXECUTION OP DECREE. 

See Execution of Decree 

1. L. R. 38 AU. 529 

Hescnvtion of pro- 
perty in schedule to execution proceedings — Con- 
firmaiion of sale — Oidei granting ceiiificaie of sale of 
piopeity diijeient from that descnbed in schedule — 
Alleged mistale — Order set aside as having been made 
without 'juiisdiciion. Certain property to be sold 
under a decree was described in the schedule to 
the apphcatxon for execution, and in the proclama- 
tion oi sale as a six-anna share of a mahal subject 
to an existing mortgage ; and after the sale had 
been confirmed the auction-purchasers apphed for 
a certificate of sale, and, alleging, that a mistake 
had been made m the schedule by the omission of 
the word not,” asked to have the purchased 
property declared in the certificate to be a six- 
anna. share of the mahal not encumbered by the 
mortgage. The alleged mistake was stated to have 
been conected before the sale by an adveitisement 
in the Calcutta Gazette. The Subordinate Judge 
granted a certificate of sale in that form, and his 
order was upheld by the High Court, Held 
(reversing those decisions), that what is sold at a 
judicial sgle can be nothing but the property- 
attached, which in this case was the property 
described in the schedule in the execution proceed- 
ings. It was not a case of misdescription which 
might have been treated as an irregularity. Iden- 
tity and not description had here to be dealt with. 
An existing property was accurately described in 
the schedule and the order of the Subordinate 
Judge granted a sale certificate which stated that 
another and a different property had been pur- 
chased at the judicial sale. If by mistake the 
wrong property was attached and sold, the only 
course was for the decree-holders to commence the 


SALE IN EXECUTION OF DECREE—cowr/X. 

execution proceedings over again. The advertise' 
ment m the Gazette purporting to coireet the 
alleged mistake could not validate a sale of pro- 
perty which was not that to T\hich the attachment 
leiated. The order of the Subordinate Judge was 
made without jurisdiction as theie was no power 
to sell in the judicial proceedings the property 
which the certificate of sale declared had been pur- 
chased. Then Lordships set aside the order con- 
fiiming the sale together with the sale certificate 
gi'anted thereunder. Thakue BAEauTA v. Jiban 
Ram Maewaei (1913). . I. L. R. 41 Caic. 599 

SALE OR AGREEMENT TO SELL. 

See CoNSTBUCTioN OF Document 

1. L. R. 37 Mad. 480 

SALE OR EXCHANGE. 

See Teansfee of Peopeety Act (IY of 
1882), ss 54, 118. 

1. L. R. 37 Mad. 423 

SALE PROCEEDS. 

See Criminal Breach of Trust 

I. L. R. 41 Calc. 844 
See Limitation. I. L. R. 41 Calc. 664 

SALTPETRE. 

See Nimae-sayar Mehal. 

I. L. R. 41 Calc. 283 

SANCTION FOR PROSECUTION. 

See Appeal to Privy Council. 

I. L. R. 41 Calc. 734 

See CRUiiiNAL Procedure Code, s 195. 

I. L. R. 36 All. 469 
See Criminal Procedure Code, ss. 195, 
439. . . I. L. R. 86 All. 403 

See Criminal Procedure Code (Act V 
OF 1898), s. 195 (i), (c). 

I. L. R. 37 Mad. 107 
See Criminal Procedure Code (Act V 
OF 1898), s 195, cls (6), (c). 

I. L. R. 38 Bom. 642 
See Criminal Procedure Code (Act V 
of 1198), s. 476. 

1. L. R. 37 Mad. 317 
See Penal Code (Act XLV of 1860), 
182, 211. . I. L. R. 36 All. 212 

1. — Disobedience of 

prohibiten y order — Necessity of application jor sanc- 
tion — Police report setting forth the facts of dis- 
obedience, and containing a request fen p osecution — 
Criminal Procedure Code {Act V of 18$8), a. 195 
(!) {a) — Penal Code {Act XLV of 1860), s. 188. A 
police repoit which sets out the facts of disobedience 
of an order, under s. 144 of the Criminal Procedure 
Code, prohibiting the slaughter of cows on a certain 
day, and contains a req^uest that the accused should 
be prosecuted, under s. 188 of the Penal Code, is a 
sufficient application for sanction within s. 195 {1} 
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SANCTION FOR PROSECUTION— 

( a ) of the Criminal Procedure Code Pci Chapman 
J Xo application foi sanction is necessaiv in 
easeto falling under s PK> (i) ^o) of the Code 
Panc E r MiNDtn i Empfhok (191.D 

I. L. R. 41 Caic. 14 

2, - ■ Di^cietion — Judi- 

e.ffl ^Lti-wns (ippJtCfdiO'i of — Citnunal Pwccdiue 
Cede {Act T of 189S), ss 4{i), 195. 476. 492 — S, 195, 
^tojjL or and p/actice andei — Public Pio^ecidoi 
S 195 of the Code of Ciiminal Pioceduie vests in 
the Court an absolute discretion as legards giantmg 
sanction to pioseciite • this disci etion cannot be 
lestricted by ludicial decisions, but must be fauly 
exerci'sed according to the exigencies of each case, 
the Couit being astute to see that theie is no abuse 
of the administration of ciiminal iustice Gaidnei 

V Jen/, L P 29 Ch D, 50. s^nd Sail udfis y Saundets. 
[1897] P 89, lefened to Tiider s 195, no notice 
of the application for sanction need issue and the 
accused peison need not even be named The 
validity of the sanction cannot be questioned in 
the enquiring oi the trying Court Per Stephen 
J Pioceedings under s 195 should fiequently 
and even usually be ex parte In re Pence Kvn 
hammed, J. L R 26 Mad 116, Pampapah Seidn 
V. Subha Sasin, I L R. 23 Mad 210, In the mattei 
of Oaun Seihai, I L R. 6 All. 114, Ram Prasad 
Rery v Sooba Roy, 1 C. W N. 400, Radha Nauth 
Bancr]ee, v. Kangedee Mollah, 1 Marsh. 407, Queen 

V Mahomed Hossain, 16 W R Cr. 37, Shenp v. 
Walefield, [189^1] A. C. 173, Khepu Rath Sihdar v. 
'Grish Cliunder APiIerp, I L R 16 Calc 730, 
Paper arn Sinma v. Gaunnath Putt, I. L R 20 \ 
Calc 474, Mahomed Bhallu v Queen Empress, 

1. L. R. 23 Calc. 532, In the meitter of Mutty Lall ' 
Chose, I. L R. 6 Calc. 308, cited and discussed by 
‘Chaudhmn J. An attorney is criminally liable for 

a false statement in an affidavit made by him in 
ansvrer to a Rule issued against him under the dis- 
ciplinary juiusdiction of the Court In re An 
Attoeney (1913) . I. L. R. 41 Calc. 440 

SARBARAKAR (ORISSA). 

— SarharaJear in Onssa, 

status of, if that of tenure-holder — Dalhehera jagirs — 
resumption and settlement of — Effect — Lands reserved 
to Dalbeheras at resumption, tenure in The jagir- 
dars of the mihtary jagirs into which, under Native ' 
Princes, the greater part of Killah Khuidah (in 
Onssa) \\as parcelled out (stvled the Dalbeheras) | 
and native revenue officers known as Pradhans, ; 
Bhuimals, Kotekharans, Kown-Bbagias, when the 
jagirs were resumed by the British Government, ■ 
engaged with Government under the denomination ' 
of sarharahars for the collection and payment of the | 
revenue assessed by it. Held, on the evidence, , 
that although from 1818 onwards the tendency of 
Government and of the majorit}" of its officers was ' 
to regard the sarbarakars as mere office-holders, they " 
themselves had never, before 1861, distinctly 
acknowledged that this was their position, and on 
the other hand had asserted their status as tenants 
and there were circumstances connected with their ; 
tenure of the lands which militated against the i 


' SARBARAKAR (ORISSA)— 

Government’s view of their position as servants 
and then status under their engagement with 
Government vas something higher than that of 
seivants. That fiom 1861 to 1896, defendant 
No 1, the present sarbaralar, and his father before 
him were regarded and treated as tenants and they 
have successfully asserted their status and main- 
tained their possession as such That the defend- 
ant No. I’s status IS that of a tenure-holder. 
Sarharalars vho w’ere ongmally Dalbelieia 
I dars could not m any case be ejected from lands 
M inch V ere reserved to the Dalbeheras at the 
ffeneial resumption of the gagir^s Keipasindhxj 
Roy V Paemanand Das (1913). 

18 C. W. N. 74 

SATI. 

See Penal Code, s 306. 

: I. L. R. 36 All. 36 

SATISFACTION, 

See Civil Peoceduee Code (1882), s 

257 A . I. D. R. 38 Bom. 319 

SEARCH. 

See SE.AECH BY Police Officees. 

formalities of— 

See Rioting. . I. L. R. 41 Calc. 836 

irregularities in — 

See Dacoity. . I. L. R. 41 Calc. 350 

SEARCH BY POLICE OFFICERS. 

' — — Power to search the house 

of an accused for specific documents and things — 
Resisting such search — Criminal Procedure Code 
(Act V of 1898), ss. 94, 165~Penal Code (Act XLV 
of 1860), $. 353 Ss 94 and 165 of the Criminal 
Procedure Code extend to accused persons. The 
latter section authorizes a search of the house of 
the accused for specific documents and things 
necessary to the conduct of an investigation into 
an offence Alahorned JaeJenah Co v. Ahmed 
Alahomed, I. L. R. 15 Calc 109, followed. Nizam 
of Hyderabad v. Jacob, I L. R 19 Calc. 52, referred 
to Bajrangi Cope v. Emperor, I. L. R. 38 Calc. 
304, and Prankhang y. King-Emperor, 16 0. W. N. 
J078, commented on and explained. Ishwar 
Chandra Ghoshal v. Emperor, 12 C W. N. 1016, 
distmguished. Where information was laid at the 
thana of criminal breach of trust by a servant, of a 
particular sum of money and be w'as arrested, and 
thereafter the sub -inspector of Police proceeded 
with the informant and searched a house in the 
joint possession of the suspect and his brothers, 
whereupon they and others resisted the search and 
assaulted the sub-inspector and confined and as- 
saulted the informant : Held, that the search was 
laivfu] under s. 165 of the Criminal Procedure Code, 
and that the conviction therefor must be upheld. 
Bissae ]\Iissee V . EaiPEEOE (1913) 

I. L. R. 41 Calc. 361 

SEBAIT. 

See Btjstee Land. 

I. L. R. 41 Calc. 104 
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SEBAIT — concid. 

See Limitation . L. R. 41 I. A. 26*7 

See Shebait. 

SECOND APPEAL. 

See Civil Pkoceduee Code (1908), s 100. 

I. L. R. 36 AH. 256 

See Limitation Act (IX of 1908), s 5 

I. L. R. 38 Bom. 613 

See Provincial Small Calse Coebts 
4ct (IX of 1887), ScH II, Arts 3 and 

28 . I. L. R. 37 Mad. 533, 538 

See Bea’iew. . I. L. R. 41 Calc. 809 

See Special Appeal. 

See Transfer of Property Act (IV of 
1882), s 41 .1. L. R. 36 All. 308 

Land Acquisition Act (I 

of 1894), s, 54- — Bombay Civil Com is Act {XIY of 
1869). s. 16 — Civil Pwcedme Code {Act V of 1908), 
s 96{1) — Reference to Assiskoit Judge — Auxnd not 
exxeeding Rs. 5,000 — Ayyeal to the Bistnci Judge — 
Second appeal to the High Comt not mainiamahle. 
A reference having been made m accordance with 
the provisions of the Bombay Civil Courts Act (XIV 
of 1869) to the Assistant Judge, he tried the refer- 
ence and made an award under the Land Acquisi- 
tion Act (I of 1894) which did not exceed Rs. 5,000. 
An appeal was piesented against the said award 
to the District Judge anci he having decided 
the appeal, a second appeal was preferred to the 
High Court. Held, that under s 16 of the Bombay 
Ci\nl Courts Act (XIV of 1869) the Court authorized 
to hear appeals from the Assistant Judge’s Court 
w’heie the value of the subject matter was less 
than Rs 5,000, w'as the District Couit and not the 
High Court and no second appeal being expressly 
given by the Act, the (second) appeal to the High 
Coui-t w"as not maintainable. Ahmedbhoy Habib- 
BHOY V Waman Dhondu (1913) 

I. L. R. 38 Bom. 337 

SECOND MORTGAGEE. 

suit by, for surplus proceeds — 

See Limitation. L L. R. 41 Calc. 654 

SECOND TRIAL. 

See Aetrefois acqeit. 

1. L. R. 41 Calc. 1072 

SECRETARY OF STATE FOR INDIA. 
notice of suit against — 

See Cn^iL Procedere Code (Act V of 
1908), s. 80. 1. L. R. 37 Mad. 113 

, Suit against in ic^spcci 

Of illegal Older of Distiict Magisiiaie under Assam 
Labom Emigiation Act {VI of 1901), s. 91, and edso 
foi alleged defimudton in a Government oidei — 
Lamage, lemoicne&s of — Liability of defendant under 
the Goveinment of India Act, 1858, not liable hoe on 
the giound that the older uas made in the couise of 
employment, nor for acts done by Government seriants 


SECRETARY OF STATE FOR INDIA — CO ncld. 

in excicisc of f=taiutoiy pouers — Alleged latification by 
the Local Goienimeni — Goionment o/dtr — Absolute 
p/itikgc Suit by the plainti:ff, w^ho repiesented 
the Assam Lahom Supply Association in Ganjam 
and othei distiicts, against the Secretary of State 
for India m Council for damages in respect of two 
oideis of the District Magistrate of Ganjam sus- 
pending and dibinissing one T S , the local agent 
of the Association in Ganjam and closing his depot 
to lecruitmg under the Assam Labour and Emigra- 
tion A.ct (VI of 19(G), whereby the plauitiff was 
pi evented fiom earning from the members of the 
Association his commission of seven lupees for each 
lahouier sent to Assam . and for an alleged libel on 
the plaintifl: in an order passed by the Governor in 
Council on appeals by the plaintifl and other 
against the aforesaid orders, in w’hich it w^as stated 
that the plaintiff’s owm conduct w^as not altogether 
above suspicion. Held, under the Notification 
issued pursuant to s 91 of the aforesaid Act as 
amended relaxing the piovisions of the Act in 
favour of the Association, the District Magistrate 
had power to dismiss the local agent but not to 
suspend him or to close his dep6t to recruitins: under 
the Act independently of the Notification. Semble : 
That the damage to the plaintiff by leason of the 
loss of his commission was too remote. The 
defendant’s liability to suit is the same as that of 
the East India Company before the passing of the 
Government of India Act, 1858 ; it can only be 
altered by Act of Parliament, and is not affected 
by s 79,' Civil Procedure Code. Extent of such 
liability in respect of acts done in the exercise of 
so-v'ereign powers not being acts of State, discussed. 
It was not sufficient to render the Company liable 
that an act of this nature had been done by its 
servant in the couise of employment but without 
pre\ious order or subsequent ratification Rati- 
fication must have been by the Company and must 
now be by the Secietary of State Essentials of 
ratification discussed. In the present case the 
defendant was not liable for the act of the District 
Magistrate on the further ground that it w'^as done 
by him in the exercise of statutory authority and 
not as an agent of Government Fuither, as to 
the alleged defamation, the order of the (Govern- 
ment of Madras, having been published m the 
execution of its duty and without exceeding it, 
was absolutely privileged, and in case there 
was no evidence of malice Dhalpe Dadajee 
V. Bast India Company, 2 Moi, Dig 307, 
Peninsula} and Oriental Steam Navigation Company 
V. The Secretary of State, 5 Bom. H C R Appx. 7, 
Ha7i Bhanji v. The Secretary of State for India, 
I L R. 4 Mad 344, Shivabhajan v. The Secietaiy 
of State for India, I L.R 28 Bom 314, referred to. 
Vijnya Ragava v. The Secietary of State for India, 
I L.R 7 Mad. 466, questioned. Ross v Secre- 
tary OF State ior India (1913). 

L L. R. 37 Mad, 55 

SECURITY. 

Sec Criminal Procedure Code, ss. 112^ 

167. . . 1. L. R. 36 All. 262 
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SECfUEITY—- 

See Stay op Execttiox ! 

I. L. R. 41 Calc. 160 

SECURITY FOR COSTS. 


SENTENCE— co??cW. 

enhancement of— 

See CnmiYAL Peocedyee Code, s. 448. 

I. L. R. 36 Ail. Z1S 


See Civil Peoceduee Coee (1908), ss. 
109, 110 ; 0. XLT, e. 10. 

I. h. R. 36 Ail. 325 


SECURITY FOR GOOD BEHAVIOUR. 

See Ceimiyal Pkocedijee Code, ss 118, 
123. . . I. L. R. 36 All. 495 

See CEiMijs-AL Peooedyee Code, ss. 119, 
437. . . I. L. R. 36 All. 147 

Proceedinga ialen and 

enquiiy cowpleied in one day — Pi eduction of 'paiiy 
called upon for security under ariest before the Magis- 
trate in Camp — Pight of examine Ins oun 

defence witnesses — Right of opportunity to examine or 
summon iviinesses selected by such party — Pan trial 
— Cnmmal Pioceduie Code (Act V of Z89S) ss, 110 (d), 
112, m--Pracitce Under s 117 (2) of the Crimi- 
nal Procedure Code a person called upon to furnish 
security for good behaviour must be given tune, as in 
warrant cases, to bring his witnesses and have 
their evidence recorded. Where a person was pro- 
duced in custody before a Magistrate in camp, 
while on tour, when only a single mukhtear was 
available, and a proceeding under s. 110 (d) was 
drawn up immediately, read and explained to him 
after which prosecution witnesses were examined 
and cross-examined, and he was called upon for 
his defence and some of the spectatois who hap- 
pened to be present were examined on liis behalf, 
and the enquiry was completed and the order for 
security passed on the same day : Held, that the 
order was bad, as the person directed to execute 
a bond had not been given the opportunity of 
selecting his own witnesses and of producing them 
or having them summoned ; and that he did not, 
therefore, have a fair trial. Keeamyddie Saekae 
V. Empeeoe. (1914). . . I. L. R. 41 Calc. 806 

SECURITY TO KEEP THE PEACE. 

See Ceimikal Peoceduee Code, ss. 107, 

145. . . I. L. R. 36 AU. 143 

See Ceiminal Peocedyee Code, ss. 107, 
250. . . L L. R. S6 All. 382 

&ee Ceiminae Peocedyee Code s. 125. 

I. L. R. 37 Mad. 126 


— proceedings for — 

See Teaeseee. . I. L. R. 41 Calc. 719 


SEIZURE IN CUSTOM HOUSE 

See Cocaine, impoktation of, 

Calc. 545 

SENTENCE. 


See Criminal Peocedyee Code, s, 423. 

I. li. R. 36 AH. 485 
See Penal Code (Act XL\ of 1860), 
s. 62. . , K L. R, 36 AH. 395 


SEPARATE OFFENCES. 

See Chaege 


I. L. R. 41 Calc. 66 


SERVICE OF NOTICE. 

See Foeeign Judgment. 

I. h. R. 37 Mad. 166 

SERVICE OF SUIT. 

on principals outside Itirisdiction — 

See Foeeign Judgment. 

I. L. R. 37 Mad. 166 

SESSIONS TRIAD. 

See Ceoss-examination. 

I. L. R. 41 Calc. 299 

SETTLEMENT OF REVENUE. 

— — — Teinporaiy Settlement — 

E-gect on permanent intei est—Enti y in settlement 
records, effect of. Certain lands were held under 
the Government under a temporary settlement 
during the currency of which the holders granted a 
permanent sub-lease to the plaintiffs who before 
the expiration of the lease granted by Government 
granted a permanent lease to one of the grantors. 
Ever since then the sub-lessee and his successor-in- 
interest were in occupation of the land, the settle- 
ment being jhom time to time renewed by Govern- 
ment in favour of the origmal settlement-holders 
or their representatives, but in the course of the 
last settlement the under-tenures were not men- 
tioned m the settlement records. EE/d (in a suit 
for rent by the plaintiffs), that the mere omission 
of the settlement authorities to make an entry in 
the settlement records in respect of the tenures and 
undei -tenures cannot affect the rights of the 
parties ; and the effect of the re-settlement by 
the Government with the original settlement-hold- 
ers was to keep ahve the contractual obligation of 
the subordinate holders among themselves The 
rights and obligations of the parties were mutual, 
the plaintiffs being bound to make good the title 
of the defendants as soon as by virtue of the re- 
settlement they were placed in a position to con- 
tinue the lease in favour of the defendants, and th.e 
defendants being under an obligation to continue 
as tenants under the plaintiffs on the basis of the 
lease and to pay rent accordingly, Mohendba 
Nath Biswas v. Shyam Lal Baneejee (1912). 

18 C. W. N. 907 

SHAFA. 

right of — 

See Mahomed AN Law — Pke-emption. 

I. L, R. 41 Calc. 946 

SHARE OF ESTATE. 

See Sale fob Aeeears of Revenue. 

I. L. R. 41 Calc. 1092 

SHARES. 


aHotment of- 


See Company, 


I. L, R. 36 AH. 412 
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SHAKE — concld 

sale of — 

See Company . I. L. E. 36 Ail. 365 
SHEBAIT. 

See Hindu law — Shebapt. 

See Sebait. 

SHIAS. 

See Mahomedan Law — Gift. 

I. L. K. 36 AIL 289 

See Mahomedan Law — Waqe 

I. L. R. 36 All. 431, 466 

SHIPPING COMPANY. 

liability of — 

Conte \ cT . I L. R. 41 Calc. 670 

SINGLE JUDGE, ORDER OF. 

See Appeal. , I. L, R. 41 Calc. 323 
SISTERS. 

See Biemese Law — Inueeitance. 

I. L. R. 41 Calc. 887 

SMALL CAUSE SUIT. 

See Peovincial Small Cause Courts 
Act (IX OF 1887), ss. 23, 27. 

I. L. R. 38 Bom. 190 

SONTHAL PARGANAS. 

See Jurisdiction L. R. 41 L A. l07 
See SoNTHAL Paeganas Act. 

1. — High Court Ju- 

risdiction of — Suits exceeding Rs. 1,000 in value — 
Sonthal Rarganas Civil Rules, 1905, r. 29 — Sonthal 
Rarganus Act {XXXV II of 1855), ss. 1, cl. {2), and 
2 — Sonthal Raiganas Settlement Regulations (III of 
1872), s. 27 — Sonthal Rarganas Justice Regulation (F 
of 1893), s. 5 — Civil Rrocedure Code (Act V of 1908) 
s. 115 — The Charter Act (24 25 Vic. c 104) s. 15. 

In a suit in wMcli the matter in dispute exceeds 
Rs 1,000, the High Court is not debarred by any- 
thing in the local Acts and Regulations of the 
Sonthal Parganas from revising the proceedings of 
the Subordinate Judge, who is subject to the 
jurisdiction of the High Court under the general 
powers of superintendence over the subordinate 
Courts, as contained in the Charter, and an order 
by the Subordinate Judge adjourning a mortgage 
sale, pending an enquiry directed to be made by 
the Deputy Commissioner, may be revised by the 
High Court. The High Court, however, cannot 
interfere with an order of the Deputy Commissioner 
directing an enquiiy or with an enquiry by the 
Sub-divisionai Officer. Dungaram Marwary v 
Rajhshore Deo, 1. L. R. 18 Calc. 133, followed Tej 
Ram V. HarsuTch, I.L R. 1 All. 101, referred to. 
Saedhaei Sah V . Hueum Chand Sah (1914). 

I. L. R. 41 Calc. 876 

2, — — - Mortgage of land 

m, not completely settled — Suit in Civil Court at 
Bhagalpui on mortgage, if lies — Limits of Civil 


SOWmAL RARQAHAB—contd. 

Court's Juusdiciion — Exclusive pirisdiction of 
special ofjiceis appointed by Lieutenant-Gove) noi — 
Stipulation %n bond that suit might he instituted at 
Bhagalpui — “ Court having jurisdiction in Sonthal 
Rarganas," if includes Civil Courts at Bhagalpur — 
Sonthal Raignnas Regulation, III of 1872 (read 
with Act XXXVII of 1855 and Act X of 1857), 
ss. 5, 6 — Intel — Usuiy ndes enfoiceable by all 
Gouits — Sonthal Paiganas Justice Regulation (V 
of 1893), 6 9~Ciiil Fiocedme Codes (Act VIII of 
1859, Act XXIII of 1861, Act X of 1877, Act XIV 
of 1882) how fai applicable in Sonthal Parganas — 
Civil Couits Acts (Act VI of 1871 and Act XII oj 
1887) how fa) apply in Sonthal Parganas — 
Scheduled Dibtncis Act (XII of 1874) ij applied to- 
Sonthal Paiganas — Junsdiction, objection to, taken 
at a late stage ivhen enter tamable. Held, that on 
20th June 1904, the date on which the present suit 
was instituted in the Subordinate Judge’s Court at 
Bhagalpui to enforce a mortgage of properties two- 
thirds of vhich was m the Sonthal Parganas, no 
j suit could lie in any Court established under the 
Civil Courts Act of 1871 oi 1887, in regaid to any 
land or interest in oi arising out of any land or 
for the lents oi profits of any land, but such suits 
must have been brought under s. 5 of SonthaL 
Parganas Regulation of 1872 before the Settlemeniif 
Officers or Courts of officers appointed by the 
Lieutenant-Goveinoi of Bengal under s. 2 of the 
Sonthal Parganas Act, 1855, and the Sonthal Par- 
ganas Justree Regulation of 1893, Part 2, so long 
as the land had not been settled and the settlement 
declared by a notrfication in the Calcutta Gazette to 
have been completed and concluded. That as it 
appeared that portions only of the moitgaged land 
had been settled and notification made prior to the 
institution of the suit of the completion of the 
settlement in respect of such portions only, the 
suit came within s 5 of the Sonthal Parganas 
Regulation of 1872 and the Subordinate Judge of 
Bhagalpur had no j'unsdiction to entertam it. The 
provision in s 6 of that Regulation which placed 
all contractual stipulation as to compound interest 
in a position of non-enforcibility and limits statu- 
tably the total interest which can be decreed on 
any loan or debt is not one of procedure, but of 
substance, and applies to all Coui'ts having juris- 
diction in the Sonthal Parganas and acting under 
and by virtue of such jurisdiction. “ All Courts 
having jurisdiction in the Sonthal Paiganas ” in 
s 6 do not refer only to Courts locally situated in 
the Sonthal Parganas and dealing with matters 
purely local. A stipulation in the mortgage-bond 
that the mortgagees might enforce it in the Court 
at Bhagalpur was inoperative, as the parties could 
not by consent give the Court jurisdiction thereby 
nullifying the express prohibition of s. 5 of the 
Regulation of 1872. The Civil Procedure Codes of 
1861, 1877 and 1882 applied to suits cognizable in 
the ordinary Civil Courts, and these, since the 
enactment of s. 9 of Reg V of 1893, were suits of 
which the value exceeded Rs. 1,000 and which 
were not excluded from their cognizance by, 
amongst others, the provisions of s. 5 of the Regu- 
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SONTHAL PARGANAS— condd. 
lation of 1872 Quceie : Whether the Civil Pro- 
cedure Code was intended by the Notification of 
loth August 1867 to apply to Courts held by officers 
appointed by the Lieutenant-Governor of Bengal in 
those suits in which they were not required to tiy 
and determine the case according to the several 
laws and regulations prevailing in Bengal. Spnihle: 
The tiue interpietation of cl. (1) of Act XXXVII 
■of 1855 (before its operation was modified by sub- 
sequent enactments and notifications) was that 
even suits on which the matter in dispute exceeded 
Rs. 1,000 in value were to be tried by the special 
•officers appointed by the Lieutenant-Governor, but 
in trying and determining them, they were to 
observe the geiieial laws and regulations obtaining 
m Bengal. Sorbo]it Boy v, Ganesh Piosad Missir, 
I. L, B. 10 Calc. 761, doubted. Mahjl Prasad 
S lITOH V . RaMA27I Mohak (1914). 

18 C. W. N. 994 

SONTHAL PARGANAS ACT(XXXVn OF 1855). 

g ^ 

See JuRiSDicTio'N . L. R. 41 L A. 197 

SONTHAL PARGANAS JUSTICiil REGULATION 
(V OF 1893). 

part n — 

See Juris uicTiON* L. R. 41 L A. 197 

SONTHAL PARGANAS SETTLEMENT REGULA- 
TION (in OF 1872). 

See JtrEiSDiCTioN. 

1. L. R. 41 Calc. 915 

See SoNTHAL Parganas, 

I. L. R. 41 Calc. 876 

ss. 5, 6 — 

See Jurisdiction . L. B. 41 1. A. 197 
ss. 10, 11. — Sonthal Parganas Settle- 
ment Buies, No. 27 — Succession to 'joie held by Hindu 
goala — Local Custom if applies to Hindu immi- 
grants — Point incidentally decided in settlement pro- 
ceeding, if res judicata. A finding of the vSettlement 
Officer in a proceeding under the Sonthal Par- 
ganas Regulation, III of 1872, wluch was not 
necessary for the purpose of the |>roceeding and 
was arrived at only incidentally does not operate 
as ? es jud,ioaia. Rule 27 of the Sonthal Parganas 
Settlement Rules under which resident relatives 
who nave taken part in the management of the 
family '}ote are to be given preference as heirs, is only 
applicable to suits before Settlement Officers. The 
Rule was intended to meet the peculiar customs 
of the Sonthals and aborigines in the locality and 
does not apply to persons governed by the Hindu 
Law, who have settled in the Sonthal Parganas. 
Baski •»’. Suphal Manjtei (1913). 

18 C. W. N. 333 

* ss. 11, 25, 25A — Hntry in record-of -rights 

operating as decree — Claim not expressly negatived by 
Setdement Court, if open to investigation in Civil 
Court — Entry in record set up as plea in bar — What 


SONTHAL PARGANAS SETTLEMENT REGULA- 
TION (m OP lS72)—condd. 

ss. 11, 25, 25A — concld. 

mu^t he pioved for entry to operate as res judicata — 
Pi oof that entiij obtained by fiaud "Where in a suit 
for rent instituted by the plaintiff in part as zemin- 
dar and in part as moJcui andar, the defendants ob- 
jected to the recovery of the rent alleged to be due 
to the plaintiff as mohurandar on the ground that 
in the record- of -rights prepared and finally pub- 
lished under the Sonthal Parganas Regulation, HI 
of 1872, the defendants were recorded as putmdars 
only: Held, that under s 11 of the Regulation 
the entry operated as a deciee of a Civil Couit. 
That it was not open to the plaintiff to urge that 
as there was no express decision of the Settlement 
Court upon the question of the dar-mohurai i status 
of the defendants the matter was open for investi- 
gation in a Civil suit masmuoh as it must be held 
that there was such a decision by iniphcation. 
Held,, however, that it was for the defendants , 
who pleaded the entry as a bar, to establish the 
circumstances m which the decree was made 
and to prove conclusively that the decree does 
operate as res 'judicata. That the defendants 
must prove that in the preparation and final pub- 
lication of the record- of -rights the requirements of 
the statute had been fulfilled, and it was open to 
the plaintiff to urge and prove that the entry 
which was to operate as a decree was obtained by 
fraud. Bam Naiain Singh v. Bam Bunjan Chucher- 
buUy, L L. B. 13 Calc. 245, Nadiar Chand Singh 
V. Chandra Sihhor Sadhu, I. L. B. 15 Calc 765, 
Bahb V. Lalhan, I L. B. 27 Calc. 11, Nistarim v. 
Nundalal, I. L. B. 30 Calc. 369, relied on. 
Mozarper Ali V. Kali Prosad Saha (1913). 

18 C. W. N. 271 

SPECIAL APPEAL. 

See Second Appeal. 

CivilJudge at Vinchur — 

Appeal to High Court — Begulation IV of 1827, s. 99 
— Begulation XIII of 1830, s. 5 — Civil Procedure 
Code {Act V of 1908), ss. 4 and 100 A fecial 
appeal, on the grounds mentioned in s. 100 of the 
Civil Procedure Code (Act V of 1908), lies to the 
High Court, from the dicision of the Civil Judge 
at Vinchur. Ramchandra Anandrao v. Pandu 
(1913) . . . 1. L. R. 38 Bom. a40 

SPECIAL LEAVE TO APPEAL. 

See Privy Council, practice op. 

I. L. R. 41 Calc. 568 

SPECIAL OR SECOND APPEAL. 

Second Appeal in cases 

ijunder Madras Bent Becovery Act VIII of 1865), s. 69 
— Civil Procedure Code {Act VIII of 1859), s. 37 9 ^ — 
Civil Procedure Code {Act XIV of 1882), s. 584 — 
Concurrent findings of fact — High Court ignoring 
concurrent findings and deciding contrary to them 
on Second Appeal. Although s. 69 of the Madras 
Rent Recovery Act (VUI of 1865) only provides 
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SPECIAL OR SECOND APPEAL — concld. 

for a regular ajjpeal (on law ond fact), and tliere iS 
no further appeal to the High Court fiom the 
decision of the District Judge on appeal fiom the 
Collector given by the teims of the Act itself, yet 
under s 372 of Act VIII of 1859 which was the 
Civil Procedure Code in foice when Madi*as Act 
VIII of 1865 was passed, and vhich regulated the 
iirocediu’e of the Ci\il Couits m India outside the 
Piesidency towns, a special appeal lay “ to the 
Suddei Court from all decisions passed in legular 
appeal by the Courts subordinate to the Sudder 
Oouit’’; and when the District Couit was sub- 
.'tituted foi the Zillah Court and the High Court 
foi the Sudder Couit a special appeal lay from the 
Distiict Court to the High Court. The teims of 
the latter Civil Procedure Code (Act XIV of 1882) 
Avhich was the Code in force when the suits out of 
which the present appeals arose, were instituted are 
clear on the point that an appeal hes from the 
Older of the District Judge to the High Court 
unless that light is taken away by express legis- 
lation or some express provision of law. And a 
second or special appeal to the High Court m cases 
arising under Madras Act VIII of 1865 has been 
held to he in Vee7 aswa'itiy v. 2Iamiget, Fittapiii 
Estate, I L E. 26 2Iad. 518. The practice has 
been ever since the passing of the Act for such 
appeals to be piefeiied to the High Court, and 
their Lordships would not be disposed to inter fere 
with such a long standing practice even if they 
thought there was an'imphed rule against second 
appeals lying from the decisions of the District 
Judge with respect to adjudications under the Act 
by the Collector. S. 584 of the Code of Civil Pio- 
cedure, 1882, distinctly prohibits second appeals 
questions of fact, and confines the competency 
of the High Court to deal with law and procedure. 
Where, therefore, in a suit by a landlord under s. 9 
of the Madras Act VIII of 1865, to enforce accept- 
ance of a patta by his tenants, and the sole 
-^iuestion was whether on the evidence an arrange- 
ment which had been previously come to between 
the parties was permanent, and the Collector and 
the District Judge concuiiently found in the 
defendant’s favour that it was permanent, but the 
High Court on second appeal ignoied that finding 
and held that the landlord was entitled to revert 
to a system of rates which had existed piior to such 
arrangement : Held, that the Hiah Coui*t had acted 
in inadvertence of s. 584 of the Code, and had 
thereby assumed a jurisdiction which it did not 
possess, and its decision was set aside and the case 
remitted to India. Vwga Chowdlmrani v. Jewahir 
Stngh Ckowdhim, /. L. E. IS Cak. 23 , •<. c., L. E. 
17 I. A. 122, followed. Ravi Veerabaghavxjlu 
V. Venkata Xarasimha Xaidu Bahabub (1914) 

I. L. R. 37 Mad. 443 

SPECIFIC PERFORMANCE. 

1. — Specific Belief 

Act {I of 1877), s. 22, suh-s. (2) — Compensation pi 
money spent on improvements, refused to subsequent 
purchase) iviih notice of ptior coni) act — Transfer of 
Eroperhj Act (IV of 1882), s. 55, siib-s (1) cl. (b). 


' SPECIFIC PMlFOEMANCE—t’<rii/df, 

On the 22nd April 1910, the first defendant entered 
into an agieement with the plamtifif to transfer to 
him a certain house and received Rs 510 as earnest 
money, the traiibaction to be completed within 3 
months The fiist defendant also undertook to 
satisfy the purchaser that she had a valid saleable 
interest in the property by showing the will of her 
mother and other papers relating to the property. 
On loth July 1910, plamtifl: called upon the first 
defendant to send him the title-deeds, etc , and on 
the 21st July (i.e , the day previous to the latest 
day) plamtifl notified the first defendant that he 
was ready with the pm chase money. A draft will 
and some of the title deeds only wore produced. 
On the 30th August 1910, the second defendant 
(who had notice of this prior contract) purchased 
the propeity in suit from the first defendant in the 
name of his wife, the third defendant. The Civil 
Couits weie closed from the 2ncl October to 3rd 
ISTovemhei On the 5th November 1910, plaintiff 
commenced this action for specific performance, 

, after the second defendant had spent nearly Rs. 900 
on repairs : Held, that the plaintiff was entitled to 
have the contract specifically enforced not only 
against that vendor but also against the transferee 
w ho was not a bond fide purchaser for value with- 
out notice. Held, also, that there was no prece- 
dent for a delay of one month m the institution of 
a suit being sufficient to justify a refusal of rehef 
by way of specific performance. Qlassbrooh v. 

, Richardson, 23 IF. E. (Eng.) 51, approved. Held, 
also, that sub-s. (2) of s. 22 of the Specific Relief 
! Act clearly contemplated a case in which the 
1 vendor had entered into a contract without full 
knowledge of the circumstances. But where the 
, hardship had been brought upon the subsequent 
I purchaser by himself, the Court would not consider 
' that as a circumstance in favour of the refusal of 
' specific performance. Kandarpa Nath Ghosh v. 

' Jogcndia Nath Ghosh, 12 C. L. J. 391, approved. 

' Held, also, that the defendant had not estabhshed 
any light to be icimbursed for the improvement 
I made on the property. Glaie Hall v. Raiding, 
6 Haie 273, 21omo v. Taylor, 8 Haie 51, referred 
to. Held, also, that a copy of a compromise 
petition between the parties to probate proceedings 
cannot be accepted in heu of a certified copy of 
1 the will (the contract hemg to show the will to the 
purchaser) Oxford v. Piovand, L E. 2 P. O. 135, 
Lamare v Dixon, L. E. 6 H. L. 414, distinguished. 
Hababhan Debnath V. Bhagabati Dasi (1914), 
I. L. R. 41 Calc. 852 

2. Specific performance, 

suit fo) , declaration that cei tain proceedings m Court 
, held at plaintiff^s instance loere fictitious and of no 
effect — Circumstances disentitling plaintiff to protec- 
tion in Court of equity — Circumstances entitling frau- 
‘ dulent confedeiate to retain property transferred to him 
in order to effect a fraud — Civil Procedure Code (Act 
XIV of 1882), s. 317, if applies where suit fictitious-—- 
Agreement by fictitious deo ee-holder -purchaser to res- 
tore land — Suit if fo) specific peiformaiice — Limita- 
tion. The piamtiff as tenant held some lands under 
one K who m 1894 unsuccessfully sued to eject him 

n2 
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SPECIFIC PEEFORMANCE—cowcZ^/ 

as a trespasser In this litigation the plaintiff was 
assisted by one J in wFose favour he executed a 
fictitious conveyance in 1898 In 1899 finding 
that J was uniaithfiil, plaintiff induced K to 
institute a fictitious suit for rent which was decreed 
on the 7th November 1899. K took out execution 
of this decree and at the sale which foUow'cd 
purchased the hokhiig on the 19th March 1900. 
Accoiding to plaintiff’s allegation K had agreed to 
execute a release of tlie holding m his favour, and 
although possession was foimally deliveied to K 
on 5th June 1900 Plaintiff continued m occu- 
pation of the land In ISTovember 1906 K wuth 
the help of the Police took aw’^ay the ciops laised 
by the plaintiff and on the 15th March 1907 
plaintiff brought a suit for declaration that the 
entire proceedings in the rent -suit of 1899 were 
fictitious and also for confirmation of his posses- 
sion of the land Held, that the suit was not one 
tor specific pertoiniance of a contract and was not 
barred by limitation That the case fell wuthin 
the pnnciple of the decision of the High Court in 
Jad^i Nath Poddm v. R\i‘p Lai Podda^, I. L. R. 33 
Calc. 967, and of the Judicial Committee in Pethe') - 
permal Gheity t Miimandy 8enm, I L R 35 
Calc. 551, namely, that to enable a fraudulent con- 
federate to retain property transferred to him in 
order to effect a fraud the contemplated fraud must 
he effected, when and when alone does the fraud- 
ulent grantor or giver lose the right to claim the 
aid of the law to recovei the property he has 
parted wuth and the plaintiff w'as not disentitled 
to protection m a Court of equity That s 317 of 
the Civil Procedure Code of 1882 did not apply to 
the present case S. 317, Cini Procedure Code, 
contemplates a real sale in execution of a real 
decree in a real suit. Akhil Phodhan v Majt- 
MATHA Nath Kar (1913) . 18 C. W. N. 1331 

SPECIFIC RELIEF ACT (I OF 187^). 

s. 9 — Possessory title — 8mt for 

recovery of possession — Plaintiff in actual possession 
without title ousted hy defendants having no title at 
all Held, that the purchasers of a house and site 
m a village who had actually held possession for 
some years, but who had otherwise no title, were 
entitled to succeed m a suit for recovery of posses- 
sion as against persons who had in fact ousted 
them but could show no title at aff to the posses- 
sion of the house or site. Wall Ahmad Khan v. 
Ajudhm Kundu, I. L. R. 13 All 587, and Lachhman 
V. Shamhhu Narain, I. L. R. 33 All. 174, referred 
to. Umrao SiHGH V. Ramji Das (1913). 

I. L. R. 36 All. 51 

. S. 15 — Contract hy managing-member of 

joint Hindu family under circumstances not binding 
pn the other members — Right to specific performance — 
Hindu Law. Where the managmg member of a 
joint Hindu family consistmg of himself and his 
sons, some of whom w^ere majors, entered into a 
contract to sell family lands to the plaintiff, under 
such circumstances, that the contract was held 
not binding on the sons : Meld, in a suit for specific 
performance against both the father and the sons 


j SPECIFIC RELIEF ACT (I OP mi)-contd. 
s. 15 — concld. 

composing the joint iamily, that under s. 15 of the 
! Specific Relief Act, the plaintiff -was not entitled to 
j a decree even as against the father S. 15 applies 
! to a case where a member of an undivided family 
j agrees to sell part of the joint property in which he 
has onty a share ; and the circumstance that an un- 
! divided father has an inteiest m every portion of the 
undivided property does not take the case out of the 
, operation of the section. Kosuri Ramaraju v. 

I Ivalury Ramalingam, I L R 26 Mad 74, and 
I Srinivasa Reddi v. Sivarama Reddi, I.L B. 32 
I Alad. 320, not followed P or aha Subharami Reddi 

I V. Vadlamudi Seshachalam Clietty, I L R 33 
Mad 359, Govinda Naichen v. Apaihsahaya Iyer, 

! Mad W. N 87, and Barrett v Ring, 2 8m <L Giff. 
'43,s.c,65B R 294, referred to Nagiah v. 
j Vea'Icataeama Sasteulh (1912). 

I I. L. R. 37 Mad. 387 

' SS. 15 and 17 — Contract by one co-owne^ 

, to sell property belonging to him m common with 
I another — Not enforceable — Delay, effect of. Where 
' one of two dnuded brothers of a Hindu family 
' agreed to sell immoveable propeity held by them 
in common, and a suit was brought for specific 
' peifonnance of the contiact by compelling the 
I vendor to execute a deed of sale in respect of the 
wFole of the property agreed to be sold : Held, that 
I no specific performance could be granted, as the 
, execution of a sale deed by the defendant w-'ould 
be ineffectual in respect of the moiety not belong* 

1 mg to him , the Court would not lend its sanction 
to a transaction devoid of legal effect and impro* 
i per in itself as calculated to throw a cloud on the 
I title of a third person ivhich would give him a 
i cause of action for a declaratory suit. Poralca 
1 Subbar ami Reddy v. Vadlamudi Seshachalam Clietty, 
i I. L. R. 33 Mad. 359, referred to Kosun Ramaraju 
I V. Ivalury Ramalingam, I L. R. 26 Mad 74, 

' Srinivasa Reddi v. Sivarama Reddi, I L. R 32 
' Mad. 320, and Barrett v. Ring, 2 8m. As G. 43 ; 

\ s.c 65 JS. R. 294, distinguished S. 17 of the 
I Specific Relief Act prohibits the Court from direct - 
I mg specific performance of a part of a contract 
I except m accordance with the precedmg sections. 

I Even in a case fallmg wathin s. 15, the relief by 
way of a decree for part performance is discre- 
tionary and will not be granted where there has 
been great delay, and a consequent change of cir- 
cumstances Govinda Naicken v. Apathsahaya 
I lYEE (1912) . . I. L. R. 37 Mad. 403 

j SS. 21(h), 54. 

; See Trust . . I. L. R. 41 Calc. 10 

j S. 22 — Contract for sale -of land in lieu of 

hushing up of departmental enquiry against a public 
} servant, if mforceahle — Court of equity, jurisdiction 
j of, to refuse specific performance of contract not 
; invalid or void under the Indian Contract Act. In a 
j suit for specific performance of a contract for sale 
j of land, it appeared that in consequence of a charge 
bemg laid at the instance of the plamtiffs agamst 
* one of the defendants who was the record-keeper 
I of the Court of the District Judge a departmental 
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SPECIFIC " RELTEF ACT (I OF IZl'D—^omd, 

— — S, 22 — condd. 

enquiry into the matter by a Subordinate Judge 
was oidered and while this was in progress the 
two defendants who were father and son were 
approached by the plamtihs who promised to hush 
up the said enquiry if the defendants would execute 
a conveyance in their favour in respect of ceitain 
land and the result was the contract in suit Hdd, 
that the contract vas one of which specific per- 
formance ought not to be oidered. That there 
maj’ be cases v hich camiot be brought within the 
four comers of any of the provisions of the Inchan | 
Contract Act as to the invalidity or voidability of 
agreements but iii vliich nevertheless a Court of 
equity may i^roperly lefuse to exeicise its juiis- ' 
diction under the Specific Eehef Act Gobixda 
Chandra Chackeebutty JSTanda Kumar Das ; 
(1914) .... 18C. W. N. 689 i 

s. 22, Sub-s. (2)— 

See Specific Performance 

I. L. R. 41 Calc. 852 i 

S. 27 — T^ansfeiee for value from lessoi 1 

tvith const) iiciive notice of agieemeni foi renewal in I 
favour of lessee — Const) uctive notice — Possession of ! 
tenant, notice of covenants — Specific peiformance. j 
Occupation of property by a tenant ordinarily ; 
affects one who vould take a transfer of that i 
property vith notice of that tenant’s lights and if , 
he chooses to make no enquiry of the tenant he I 
cannot claim to be transferee without notice. [ 
Where on 11-7-06, during the currency of a jalkar ' 
lease for seven years executed by the owners in i 
favour of the defendants on 2-3-1901, the plaintiffs , 
took a settlement of the jalkar from the lessor ' 
for a term of seven years from 1-o-OS on payment ' 
of a sum of Rs 600^ and on the expiry of the de- ' 
fendants’ term sued them for recovery of posses- ; 
Sion of the jalkar : Held, that an agreement for ' 
renewal of their lease upon certain conditions, made ' 
between the defendants and their lessors on 1-5-01 ■ 
was specifically enforceable by them against the 
plaintiffs who claimed title under the lessors and 
were affected with not’ce of the agreement of 
1-5-01. That plaintiffs could not consequently 
recover. Babur am Bag v. Mohadeb Chandra j 
P.iLLAY (1913) . . . 18C. W. N. 841 j 

s. 42 — ! 

See Election . I. L. R. 41 Calc, 884 ' 

See Penal Assesssient. 

I. L. R. 87 Mad. 298 ; 

2. Joint Hindu i 

family~^W idow alleged to he in possession of pait ! 
of the joint pi'opaiy under a family agreement — Suit j 
for declaration of ) ights of other members of the family, I 
Under a deed of compromise, the name of the widow j 
of a member of a joint Hindu family was entered | 
in the place of that of her husband and she was ' 
put m possession of the property that stood in \ 
his name. On an application being made for | 
paitition of one of the villages, the widow also j 
applied for partition of the share which stood in [ 


SPECIFIC RFDTFF act (I OF im)—co7ickl 

S. 42 — condd. 

her name. The plaintiffs objected on the ground 
that she was not entitled to partition, and they 
were referred to the Civil Court to have then* rights 
established. Thev then sued for a daclaration 
I that the deceased died while hving jointly with 
1 themselves, that the widow v.as not in possession 
as the heir of the deceased, and that she was not 
entitled to obtain partition S 42 of the Specific 
Rehef Act was set up m defence Held, that m- 
asmuch as the possession of the defendant was 
clearly admitted and the real dispute between the 
parties uas one to the nature of the possession of 
the widow, s 42 of the Specific Rehef Act did not 
bar a suit for declaration of title Ram Manor ith 
Singh v Dilrati Kunwar (1913) 

I. L. R. 36 AIL 126 

2. ■ Suit foi dedal a- 

tion of title — Waste land — Plaintiff out of possession. 
Held, that the fact that land was waste land and 
therefore of no immediate practical use i^as no bar 
to the application of s 42 of the Specific Rehef 
Act, where the plaintiff, being admittedly out of 
possession, claimed only a declaration of his title. 
Ramanuja v. Devanayaka, I. L. R. 8 Mad. 361, 
distinguished Ishwari Singh v. Karain Dat 
(1914) . . . 1. L. R. 36 AH. 312 

3. ' Assignee from 

tenant, if may sue landlord for lecogmtion of his 
tenant lights and declaration of incidents of tenancy — 
Landlord and tenant The Court has power to 
pass a declatory decree in a suit by an assignee 
of a lease against the lessor to have it declared that 
the lease is a permanent, heritable and transfer- 
able One, that the rent was fixed in perpetuity and 
that the lessor was bound to recogmse the plamtiff 
as tenant of the leasehold. The law laid dovm 
in earher rulings to the contrary has been modified 
by s 42 of the Specific Relief Act Monmohan 
Ghosh v Equitable Coal Company, Ld. (1913). 

18 C. W. N. 596 

s. 45. 

See Unh^ersity Lecturership. 

I. L. R. 41 Calc. 518 

S. 56, III (1) — Suit foi injunction, if 

lies against tiespasser. A plaintiff who is out of 
liossession should not he allowed to sue the de- 
fendant who is alleged to be in possession as a 
trespasser for an mjunction. He ought to sue 
for lecovery of the land. Jahar Lal Banduei u. 
Nanda Lal Chaudhuri (1913). 

18 C. W. N. 545 

SPES SUCCESSIONIS. 

See Hindu Law— Widow. 

I. L. R. 88 Bom. 224 

transfer of — 

See Khojas . I. L. R. 38 Bom. 449 

STAMP. 

See Civil Procedure Code (1908), ss. 
107, 149 ; 0. VII, E. 11, CL. (c) 

I. L. R. 38 Bom. 41 
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STAMP — concld. 

See Stamp Act (II of 1899). 

I. L. H. 36 All. 137 


STAMP ACT (H OF 1899). 

s. 2 ( 14 ); Sch. I, Art. 6. 

I. L. R. 36 All. 11 


‘ ^Installment — Enfiy 

in register as to luring certain maclmmy attested hy 
ilininh mailcs oflnreis — Memoi andiim of agreement . — 
Stamp. In a book kept by the owner of certain 
machinery for the manufacture of sugar which 
purported to be a register of sums jiayabie -v^nth 
respect to the letting out of wooden machmes 
(cliaihlu) and rollers for pressmg sugarcane and 
iron pans for boihng sugarcane juice was an entry 
to the following efiect — “ Harkesh, son of Kunwar, 
and two others, residents of mauza Salempur, 
hired a sugarcane pressing machine in consider- 
ation of a rent of Rs. 15 from the plaintiff through 
Ids launda (named), that they would pay the hire 
in Chait, and in default would pay interest at 2 
pel cent, per mensem.” Below this entry W'cre the 
thumb marks of the persons who hired the machine. 
Held, that this entry amounted to an ‘‘ instrument ” 
as defined in s. 2, sub-s. (14) of the Indian Stamp 
Act, 1899, and was a memorandum of agreement 
witktn the terms of article 5 (6) of the first sche- 
dule to that Act Mulcliand Lala v. Kashihnllav 
Bistoas, 1. L. B. 35 Calc. Ill, referred to Mitta- 
SADBi Lab V. Hapkesh (1913). 

I. L. R. 36 AH. 11 

s. 2 (16) ; Sch. I, Alt. 45 (c)— ^ 

— — Stamp — Partition — 

Final order for effecting a paititxonl'^ Held, that 
the words “ final order ” m s. 2, cl (15), and article 
45 (c) of sch I to the Indian Stamp Act, 1899, 
referred to the jfinal order of the lowest Court of 
original jurisdiction empowered to giTe an order 
for efiectmg a partition at the time it is passed. 
Stamp Refbkence by Boabd of Revenue (1914). 

I. L. R. 36 AU. 137 

s. 36. 

See Succession Act {X of 1865), s. 190. 

I. L. R. 88 Bom. 618 


— — Unstamped achnowledg- 

meni accepted as evidence hy trial Court, if may he 
rejected on appeal. A statement to the effect as 
follows ; “ Rs. 2,115 — balance due ” followed by the 
date and the debtor’s signature is an acknowledg- 
ment and should be stamped as such. But under s. 
36 of the Stamp Act if such a statement, though 
unstamped, has been admitted in evidence by the 
Court of first mstance, it cannot be rejected by the 
Appellate Court. Sitabam v. Rama Rkosad Ram 

18 C. W. N. 697 

Sch. I, Art. 15. 


See Civil Feocedube Code (Act X1¥ oi 
1882), s. 269. L L. R. 37 Mad. I*; 

y Sch. 1, Art. 22, Begisiration Act {III o 

dSTf), s. 17, ct {e)-^Trusis Act {II of 1882), s. 5- 
C imposition de^ ” — Compounding of debts due— 


STAMP ACT (H OF* 1899) — concld 
Sch. I, Art. 22 — concld. 

Tiansfei oj immoveable pioperiy — Regisiutiion not 
necesaaiy With the consent of creditors to the 
extent of Rs 1,22,000 out of the total number of 
cieditors claiming Rs. 1,61,800 of the family firm 
represented by one B, the latter executed a deed 
making over all the specified assets of the family 
to certain nominated trustees The creditors 
coming m (by a particular day) under the deed 
agreed that after all the goods and the properties 
had been made over to the trustees no other claim 
whatever with regard to the amounts due to them 
should remain outstanding against B and the minor 
members of the family, but the whole claim should 
he understood to be wuioten off against them, and 
B and the minors w^ere to make use of the deed as 
a release passed on then behalf. The deed also 
provided that the trustees were to manage the 
properties for the benefit of the creditors interested 
and the monies reahzed from time to time were to 
be distributed among such creditors in proportion 
to their claims. The properties compiised m the 
deed, moveable as w^ell as immoveable, w^ere trans- 
ferred to the trustees in due course The deed 
w’as unregistered Subsequently in a suit brought 
by the trustees to recover possession of a house 
comprised in the deed, a question having arisen 
whether^ the deed was a composition deed Held, 
that the defimtion of the term “ composition deed ” 
as given in Art. 22, Sch. I of the Stamp Act (II of 
1899), meant the same thing as the term ” compo- 
sition deed ” in s. 17 of the Registration Act (III 
of 1877), that the term so defined covered three 
classes of instruments : (i) An assignment for the 
benefit of creditors ; (ii) an agreement whereby pay- 
ment of a composition or dividend was secured to 
the creditors ; and (iii) an inspectorship deed for the 
purpose of working the debtor’s business for the 
benefit of his creditors, that the inclusion of the 
tern composition deed ” m s 17 of the Registra- 
tion Act (III of 1877) showed that it was intended 
to apply to a transfer of immoveable property and 
not to a mere agreement to take fractional payment 
of money in settlement of claims, that the test of 
a “ composition deed ” was that there ought to be 
a compounding of debts due and that such a deed 
fell under cl. (e) of s. 17 of the Registration Act 
(III of 1877) and did not require registration under 
that Act nor under the provisions of s. 5 of the 
Trusts Act (II of 1882). Held, accordingly, that 
the deed in question was * a composition deed ’ 
within the meaning of s. 17, cl. 2, of the Registration 
Act (III of 1877), and did not requii’e regietratiO'n. 
Chandeashane^ V Bai Maoan (1914). 

I. L. R. 38 Bom. 676 

STATEMENT ON INFORMATION AND BE- 
LIEF, 

Contempt of Couet. 

I. L. R. 41 Gale. 176 
STATUTE, CONSTRUCTION OF. 

See Habeas Heeebitaey Village 
Offices Act (III of 1895). 

L L. R. 87 Mad. 646 
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STATUTES. 

24 & 25 Vic. c. 104, ss. 1, 2 — Fowe? 

of Crown to appoint a sixth Puisne Judge — Criminal 
Procedure Code, s. 417 — Appeal from acquittal — 
Procedw e Held, on a construction of ss. 1 and 2 of 
Letters Patent of the High Court for the North- 
Western Provinces, that it was competent to the 
Crown to appoint by means of its Letters Patent a 
sixth puisne Judge to the said High Court Edd, 
also, following the decision of Queen-Empress v 
Flag Dai, I. L. B, 20 All. 459, that in the Co^e of 
Criminal Procedure there is no apparent distinction 
between the right of appeal against an acquittal 
and the right of appeal against a conviction. 
Queen-Empiess Y. Bohinson, I. L B. 16 All 212, 
referred to. Empeeob i\ Ghxjue (1914) 

I. L. R. 36 AU. 168 

STAY OF EXECUTION. 

See Appeal . L L. R. 41 Calc. 160 

STAY OF HEARING. 

of suit — 

See Civil Pbocedutie Code (Act V of 
1908), 0 XXIII, E. 3, ScH II, CLS. 
M6 . . I. L. R. 38 Bom. 687 

STEP IN AID OF EXECUTION. 

See Limitation Act (IX of 1908), s. 19, 
Son. I, Aet 182, cl. 5 

I. L. R. 38 Bom. 47 
See Limitation Act (IX of 1908), Sch. 
I, Art. 182 . I. L. R. 36 All. 439 

STEP-MOTHER. 

See Hindu Law — Succession 

I. L. R. 37 Mad. 286 

STOPPAGE IN TRANSIT. 

See Contract Act (IX of 1872), ss. 4, 61, 

103 . I. L. R. 38 Bom. 255 

STRIDHAN. 

See Hindu Law— Steidhan 

STRUCTURE (TEMPORARY). 

See Easement . I. L. R. 37 Mad, 527 

SUB-LEASE. 

See Bustee land, 

I. L. R. 41 CaJe. 164 

SUBSTITUTION. 

Execution of decree — 

Claim against deceased debtor decieed against alleged 
adopted son lepresented by deceased! s widow as 
guGidtan — Adoption set aside hefoie execution — 
Execution if may be had against widow. A who had 
a claim against B, on B!s death sued G, an infant 
alleged to be the adopted son of B, B^s widow D 
being appointed guardian ad litem of C, and obtained 
a decree. Before execution was taken out, it was 
declared in a separate sint that C had not been 
vahdly adopted. A then apphed for substitution 
of D in the place of O and for execution against D .* 
Held, that D was not bound by the decree, and it 


SUBSTITUTEON— 

was not competent to execute the decree against 
D Ashi Bhusan Basi v. Pelabam Hondol 

(1913) . . • . . 18 C. W. N. 173 

SUCCESSION. 

See Agea Tenancy Act (II of 1901), 
ss. 95, 167 . 1. L. R. 36 AIL 48 

See Buemese Law — Sistees 

I. L. R, 41 Calc. 887 

See Hindu Law — Succession, 

order of, according to Mitakshara — 

See Hindu Law — Steidhan 

I. L. R. 37 Mad. 293 

SUCCESSION ACT (X OP 1865). 

s. 107 part XV— 

See Hindu Law — Well. 

I. L. R. 41 Calc. 642 

S. 190 — Letters of administration obtained 

by plaintiff aftei suit filed but before hearing and 
deoee — Trans fei of Fropeity Act (IV of 1882), 
s. 130 — Oidei to banhei to pay money hdd to the 
credit of customer, effect of when acted on — Stamp 
Act (II of 1899), 8 36 — Besulting iiust On© W 
had a deposit of Hs, 10,500 m a bank under a 
deposit receipt -which fell due on the 7th of August 
1912 W had a grand-nephoiv H, to whom ho 
wished to transfer the money, meaning that H should 
have the benefit of the money, but not intend- 
ing that he should be able to make aw^ay -Ruth the 
money in life-time or to draw the mterest -with- 
out making due pro-vision for W^s maintenance. On 
the 8th of August 1912, W handed to H his deposit 
receipt duly endorsed and a letter to the following 
effect : — “ I heiehy state that 1 have found my 
Bank Receipt. -Herewith I am forwardmg the 
same for the interest now due “ I wish it to he 
handed over to my nephew. I also wish you to 
hand over the amount of Rs 10,500 which is in 
fixed deposit to my nephew, Wilmot Charles 
Han ison, to his account ” H took these docu- 
ments to the hank and asked for and obtained a 
new deposit receipt for Rs. 10,000, the balance of 
Rs 500 in cash and Rs. 420 m cash by way of 
mterest. On the 18th of October 1912, W ied. 
On the 5th of August 1913, G, a grand-niece of W, 
filed a suit against H as admimstratnx of the 
estate of W, claiming that the sum deposited with 
the banli, in the piamt stated to he Rs. 10,000, 
formed part of the estate of W and that the plaint- 
iff, as admimstratnx of his estate, was entitled to 
the same. At the date of the filing of the suit Q 
had not obtained Letters of Administration to W^s 
estate but did obtain them before the hearing of 
the suit Held, that the plaint was defective m 
that it did not show that the plaintiff had obtamed 
Letters of Administration, and should on that 
account have been rejected on presentation, but 
that as the plaintiff had obtained Letters of Ad- 
ministration before the heanng and the hearing 
had been aUo-wed to proceed, a decree passed m 
favour of the plaintiff was not contrary to s. 190 
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SUCCESSION ACT (ACT X OF im^)~conold 

190 — condd 

of the Indian Succession Act. Held, further, that 
where money mentioned m a deposit leceipt was 
immediately payable and the receipt was presented 
duly endorsed together with an order to paj?" a 
given mdirtdual, that indi\ndaal became the owner 
of the money upon payment by the banker or 
upon his iiromise to hold the money at the disposal 
of the payee, that an older on a banker to pay 
money which he held to the credit of a customer 
was not an assignment of a debt, but an authoiity 
to deliver property, which, if acted on, w^as equiva- 
lent to delivery by the customer, and that the letter 
of the 8th of August 1912 w^as such an order and 
had been acted on and though had an objection been 
taken at the hearing before the low'ei Court it 
might have been rejected for want of a stamp that 
such an objection could not be taken on appeal, 
the letter being on recoid Held^ further, that the 
intention of the donor, IT, to benefit negatived the 
idea of any resultmg tiust m his favour. Sethna 
V Hemingway (1914) . I. L. R. 38 Bom. 618 

SUCCESSION CERTIFICATE ACT (VH OF 1889) 

— s. ^ 

» 1. Succession certi- 

ficate — Assignment of debt coveied by certificate — 
Certificate also made over to assignees — Rights of 
assignees. The widow of a separated Hindu ob- 
tained a certificate of succession for the coUection 
of a debt due to her deceased husband. She as- 
signed the debt and also handed over the succes- 
sion certificate to the assignees. Held, that the 
assignees were competent to sue and get a decree 
for the debt The wadow could undoubtedly assign 
the debt, and it was not necessary, even if it were 
possible, for the assignees to obtain cancellation 
of the certificate granted to the widow and the 
issue of a fresh certificate in their favour Karup- 
pasanii v. PicJiu, I. L R 15 Mad. 419, distinguished. 
Allahdad Khan v. Sant Ram, I. L R. 35 All 74, 
not followed, Diirga Kunwar v. Main Mai, /. L R. 
35 All. 311, referred to. Hang Lal v. Annu Lal 
(1913) . . . . 1. L. R, 36 AU. 21 

2. — — Application for 

ceitificate — Applicant alleging himself to he joint 
with deceased and entitled to Jus estate by suivivoi- 
ship. Where an applicant for a succession certifi- 
cate stated m his apphcation that he w^as a member 
of a joint Hindu family witb the deceased to whose 
estate he had succeeded by survivorsbip : Held, 
that a succession certificate was unnecessary and 
the application must fail. Matheba Hrasad v. 
Dtjrgawati (1914) . I. L. R. 36 All. 380 

3. — ; — Debt, part of, cei- 

iificate in respect of, if may be granted — Multiplicity 
of suits. A certificate under Act VII of 1889 (Suc- 
cession Certificate Act) can be granted m respect 
of a portion of a debt The principle of law, which 
prohibits a multiphcity of suits, is in no way 
affected by the grant of certificates in respect of 
fractional shares of a debt. Bibee JBoodhun v. 
Jan Khan, 13 W. R. 265) Muhammad Ah Khan v. 


SUCCESSION CERTIFICATE ACT (VH OF 1889) 

— concld 

— s, 4 — concld. 

Puttan Bibi, I. L. R. 19 AU. 129, Bismilla Begam, 
V. Tawassul Hussain, I L. R 32 All. 335, Ghafui 
Khan v Kalandari Begam, I. L. R. 33 All. 327, 
Ahhar Khan v Bdkisara Begam, All. W. N.for 1901, 
125, In the matter of the petition of Ghansham Das, 
AIL W N fo7 1893, 84, Mohamed Abdul, Hossein v, 
Sai ifan, 16 O W. N. 231, referred to Annapxjena 
Dassy V Nalini Mohan Das (1914) 

18 C.. W. N. 836 

SS. 16, 18 — Certificate of succession 

— Suit to set aside certificate and decree passed in 
faiour of the holder . A succession certificate granted 
under the provisions of the Succession Certificate 
Act, 1889, IS conclusive as against the debtor under 
s 16 of the Act, and it can be revoked by the 
District Judge only under s. 18 of the Act No 
smt will he to have a succession certificate and a 
decree obtained by the holder thereof set aside on 
the mere ground that the certificate was obtamed 
by the use of false evidence. Rhpan Bibi v. 
Bhageltj Lal (1914) I. L. R. 36 All. 423 

SUDDER DEWANY ADAWLAT. 

See Contempt of Cohet. 

I. L. R. 41 Calc. 173 

SUDDER NIZAMUT ADAWLAT. . 

See Contempt of Cotjbt. 

I. L. R. 41 Calc. 173 

SUICIDE. 

abetment of — 

See Penal Code (Act XLV of 1860), 

s 306 . . I. L. R. 36 AU. 26 

by prisoner on bail — 

See Ceiminal Pboceduee Code (Act V 
op 1898), s 514 (5). ** 

I. L. R. 37 Mad. 156 

SUITS VALUATION ACT (VH OP 1887). 
s. 11. 

See Civil Peooedeee Code (1908), s. 
104; 0. XLIII, B. 10(a) 

I. L. R. 36 AU. 58 

SUMMARY PROCEEDINGS. 

See Contempt of Coebt. 

I. L. R. 41 Calc. 173 

See Pbofessional Miscondect. 

I. L. R. 41 Calc. 113 

SUMMARY SETTLEMENT. 

See In AM Lands. 

L L. R. 38 Bom. 272 

SUMMARY TRIAL. 

Warrant Case — Omission 

to examine the accused — Charge — Accusation of 
Jiouse-'breaJdng by night to commit theft — Binding of 
different intent — Necessity of charge specifying the 
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SUMMARY TRIAL-conc?^/. 

same — Criminal Procedure Code {Act F of 1898), 
6S 263, 842 S. .263 of tlie Crimiual Procedure 
C^ode IS governed by s. 342, and there must, there- 
foie, be an examination of the accused in all war- 
lant cases : the woids “ if any ” in cl. (g) of the 
former section, not being applicable to such cases 
Where the case against the accused is one of theft 
or house-breaking to commit theft, and the Magis- 
trate finds that it has broken down but that there 
IS another object apparent on the evidence, it is 
his duty to give the accused notice of that by 
di'aving up a charge clearly stating vhat it is that 
he IS accused of donig. IMahosied Hossain v 
Emperoe (1914). . . L L. R. 41 Calc. 743 

SUMMONS. 

to accused to produce document or 

thing. 

See Cremexae Procedure Code (Act V of 
1898), s. 94 I. L. R, 37 Mad. 112 

SUNNIS. 

See IMahomedak law — Divorce. 

1. L. R. 36 All. 458 

SUPERINTENDENT. 

See Trust . I. L. R. 41 Calc, 19 

SUPPLEMENTARY AFFIDAVIT, 

See CoKTEMPT OF Court. 

I. L. R. 41 Calc. 173 

SUPPORT. 

right of, for a building — 

See Easement I. L. R. 37 Mad. 527 

SUPREME COURT. 

See CoNTEIMPT OR CotTRT 

I. L. R. 41 Calc. 173 

SURETY. 

discharge of — 

See Execution of Decree. 

I. L. R. 41 Calc. 50 

1. ^ Fitness — Grounds 

>of rejection of sureties — Beasonahleness of grounds — 
Pecuniary fitness — Want of control oxer principal — 
Criminal Procedure Code {Act V of 189S), s 122. 
The grounds on which a Magistrate has power to 
refuse to accept a security, under s. 122 of the 
Criminal Proceduie Code, must be such as are 
valid and reasonable in the circumstances of each 
case as it arises. Ir/ire SooboddJiee, 22 TF. i? Cr. 37, 
followed Earn Persliad v. King-Empreror , 6 C. W. 
Ah 593, and Adam Sheikh v. Emperor, I. L. E. 35 
Calc. 400, commented on. Jahl v. Emperor, 13 
C. TF. Ah 80, Jafar Ah Panjaha v. Emperor, 
I. L E. 37 Calc. 446 referred to. Where the 
Magistrate found that the sureties, v^o were the 
brothers of a person bound down under s. 110 of 
the Code, were pecumanly fit, but that the latter 
was a notorious dacoit and that there was a con- 
sensus of opmion m the neighbourhood that they 
would not be able to keep hmi in control : Held, 
that the ground of their rejection was notun- 


^mm^~concJd. 

reasonable in the ciicum&tance.^ Emperor 
Asiraddi Mandal (1914) 

I. L. R. 41 Calc. 764 

2. — — Surety for an ad- 

ministrator of estate, if may he discharged or sub- 
stituted — Surety, creating charge on his imrnoieahle 
propedy, release of charge — Surety bond, dischatge 
of and substitution — Adrnimsiiation accoard, if may 
he examined by Court. Letters of Admimstration 
were granted to the estate of the deceased K, a 
Hindu governed by the Dayabliaga law, to E one 
of lus first cousins vho foi purposes of such adminis- 
tration was also appointed guaidian of deceased's 
infant son, and E's two brothers stood suiety for 
the adminislratoi The estate being a very largo 
one the Couit rec|uiicd the sureties to charge their 
immoveable propeities in the surety bond besides 
making them personally liable The infant hawng 
died without issue and intestate, his paternal grand- 
mothei succeeded to the estate as lus heir. E 
thereuiion applied to Court statmg that he had 
tendeied an account of the estate as admimstered 
by him to the lady and that she had the same 
examined by her constituted attorneys and that 
they were satisfied with the account and that the 
residue of the estate had been made over to her 
and prayed that the sureties be discharged and the 
charge on their immoveable pioperty be also dis- 
charged The Court oiderecl that on the lady’s 
constituted attorneys filing a verified certificate 
together with the account or abstract thereof stat- 
ing that they had exammed and found it con’ect, 
and on the administrator filing the receipts for the 
debts paid to the satisfaction of the Registrar, the 
suiety bond creating a charge on the immoveable 
properties of the sureties would be discharged, 
conditional uiion the suieties executing a fresh 
security bond making themselves personally liable 
for the admimstration of the estate by the peti- 
tioner. Ray Narain Mukerjee v Ful Kuman Devi, 
I. L. E 29 Calc. 68, refeived to. The account of 
the admimstratoi need not be investigated by the 
Coiiit, there being no procedure or practice for 
doing so Kanai Lal Khan, In the goods of 
(1913) 18 C. W. N. 320 

SURVIVORSHIP. 

See Civil Procedure Code, 0. XXXVIII, 

R. 5 . . I. L. R. 38 Bom. 105 

SYMBOLICAL POSSESSION. 

Effect as between pat ties 

— Presumption of continuance of possession, xf con- 
clusive. Delivery of symbolical possession is con- 
clusive evidence, as between the parties, that 
possession was dehveied, but is not in the least 
conclusive evidence that the possession so delivered 
continued There may be a presumption that sucij, 
possession would continue until the contrary was 
proved, but that is all. Where it w^as found that 
the plaintiff to whom symhoheal possession was 
dehvered never got actual possession, thte finding 
can only mean that the possession dehvered did 
not contmue at all, so that Art. 142, and not Art. 
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SYMBOLICAIt POSSESSION— 

144, of the Limitation Act apphed to the case. 
Where it appealed that the plaintiff had lecovered 
rent decrees troni raij^ats within 12 years of the 
suit and the decrees weie not open to (Question as 
collusive and fraudulent, the plaintiff's possession 
of the lands held by the raiyats through them 
within the statutory period of hmitation W’-as 
estabhshed. DEONA^fnAis Persad v. Udit Naeaijs 
Sd^oh (1914) . . . 18 C. W. N. 940 

T 

TALUKDAEI SEMLEMENT OFFICER. 

;S'ee Gujeat TALUKDABb* Act (Bom Act 

VI OP 1888 AS AMEKDEn BY BOM. ACT 

II OP 190o), ss. 29, 29B (1), (2), (J) akd 

29F . . 1. L. R. 88 Bom. 604 

TAXES. 

Bee Cai^toe-meisTS Act (III op 1880), s. 22 

L L. R. 88 Bom. 298 

TEMPORARY INJUNCTION. 

— Conditions of grant of 

tempooaiy mptncUon — Co-onners — Bmlding by co- 
owner — "Undue advantage — Mevision by High Court 
— Chmter Act {24 cO 25 Vict , c. 104) a. 15, ‘Wbere 
plaintiffs who were joint owners with defendants 
in respect of the property in suit sued them for 
declaration of title theieto and applied for an 
injunction to restrain the defendants from build- 
ing on the land, and the lower Appellate Court set 
aside the temporaiy injunction granted by the 
Court of first instance * Held^ that sold occupa- 
tion by one co-sharer did not necessarily constitute 
ouster of the other co-owmeis But a co-owner 
who was, with the tacit or express consent of his 
co-sharer, in sole occupation of a portion of joint 
property, was not entitled to change the nature of 
that possession or to use the property in a mode 
different from that in which it had previously been 
used- Hwijendra Narain Boy v. Purnendu Naiain 
Boy, 11 C. L. J. 189, follow/ed. Held, further, 
that 111 granting an interim injunction what the 
Court had to determine was whether there was 
a fair and substantial question to be decided as to 
what the rights of the parties were Moran v. 
Bwei Steam Navigation Co , 14 B. L. B. 352, fol- 
lowed. The real point was, not how these ques- 
tions ought to be decided at the heaiing of the 
cause, but whether the nature and difficulty of 
the questions was such that it was proper that the 
injunction should be granted until the time for 
deciding them should arrive. Walker v. Jonei, 
L, B. 1 P. C. 50, followed Held, also, that under 
circumstances like these the matter for considera- 
tion at that stage was, where did the balance of 
convenience he, was it desirable that the staHis quo 
should be maintained or was it right that defend- 
ants shocdd be allowed to continue to alter the 
character of the land. Jones v. Bacaya Bubher 
and Produce Company, Ldr,, [1911] 1 JK. B. 455^ 


TEMPORARY INJUNCTION— 

Aynsley v. Gloier, L. B. 18 Eg. 544, Cuiiier's Coni’ 
pany v. Corbett, 2 JBew db Sm 355, Newson v.. 
Pendei, 27 Ch, D 43, referred to. Held, further, 
that in a case of this description (where a subs- 
tantial portion of the building had been erected 
after the defendants had become aware of the 
institution of the suit and of the application for 
temporary injunction) the Court would, if neces- 
sary, pioceed not only to grant a temporary in- 
junction restraining the further erection of the 
building but also to direct that the budding 
already elected be taken down Darnel v. Fergu- 
son, [18911 2 Ch. 27, Von Joelr. Hornsey, [1895] 
2 Ch. 714, referred to. Held, that the High Court 
was competent to inteifere under s 15 of the 
Charter Act (24 k 25 Vict , e 104) in view of the 
conduct of the defendants vhich amounted to a 
defiance of the autlioiity of the Court Isbail v. 
Shamsheb Rahman (1913). 

I. L. R. 41 Calc. 436 

TENANCY. 

See Rent . I. L. R. 41 Calc. 347 

From year to year — Determination of 

annual tenancy — Notice to quit. Ordinardy, unless 
there is an express agreement for the expiry of a 
tenancy on a certain day, a tenancy from year tO’ 
year is only determined by a notice to quit. 
SiTABAM Bbimaji V. Sadhtj (1913) 

I. L. R. 38 Bom. 240 

TENDER. 

See Teanseeb oe Peopebty Act (IV of 
1882), s. 84 I. L. E. 36 All. 130 

THAK SURVEY. 

Decision of Suivey 

autlionties arrived at in the piesence of parties con- 
cerned, value of, as evidence when acquiesced in by 
paities and made basis of important transactions — 
Such decision, if estoppel. Where the question 
whether certain lands were included within a 
mahal was in 1849, in the course of a Thah survey, 
determined by the Survey authorities m a proceed- 
ing in which opportunity had been given to all 
parties interested of making their claims, raising 
their objections and producing their evidence : 
Held, that though the parties i^ere not estopped by 
the decisions arrived at, these were obviously 
of high authority and when acquiesced in by all 
the parties interested for a length of time and 
made the basis of important transactions should 
not be disturbed unless upon the clearest proof that 
they were erroneous Stjeja Kanta Achabjya 
V. Sabat Chanbba Roy Gho-wbhuby (1914), 

18 C. W. N. 1281 

THEFT. 

' Penal Code (Act XLV of 

1860), s. 370 — Custom, plea of — Conviction under 
s. 379 unsustainable uithout the finding that the ac- 
cused had no right to the subject-matter of the theft. 
"fVhere the accused is charged with theft he cannot 
be convicted of the offence of theft or of causing 
wrongful gain or wrongful loss without a clear 
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Tm^—condJ. 

finding that he had no right to the subject-matter i 
of the theft. Haeekdea JSDr vyaf Das «/. Eamjak I 
Khan (1913) . . I, L. R. 41 Calc. 433 . 

TIME. - ! 

essence of contract — I 

See CoNTEACT Act (IX or 1872), s 55 ; 

I. L. R. 38 Bom. • 
TITLE. i 

. impeachment of — > 

See Khoti Settlebient Act (Bobt. Act I j 
OP 1880), PS. 9, 10 j 

I. L. R. 38 Bom. 709 

suit for declaration of — j 

See Libiitation Act (IX of 1908), Sen. I, ! 

Aet 120 . . 1. L. R. 36 AH. 492 ! 

See Specific Reiief Act (I of 1877), s 

42 . . I. L. R. 36 All. 312 

, . , - Possession, inference 

]rom as regards title. Where plaintiff proves that 
he IS in possession for a number of years and has 
been paying rent to the admitted landlord, the 
legal inference is that the plaintiff is m possession 
by Virtue of a title derived from the landlord, | 
although the plaintiff may have failed to prove the J 
specific title on which he bases his claim. The > 
plaintiff IS entitled in such a case to a decree as I 
against a defendant who has no title to possession. 
Adhae Chandea Pal v Dibakae Bhuyan (1913) I 
I. L. R. 41 Calc. 394 i 
TITLE DEEDS. ! 

deposit of — I 

See Teansfee of Peopeety Act (IV i 
OP 1882), s 59 I. L. R. 38 Bom. 372 j 

TRAKSFEE. ! 

See Ceibiinal Proceduee Code, s. 17 

I. L. R. 36 AU. 468 . 
See Ceibiinal Peocedhee Code, s. 192. I 
I. L. R. 36 AH. 166 i 
See Ceibhnal Peocedeee Code, s. 349 » ‘ 
I. L. R. 38 Bern. 719 
See Ceibiinal Peoceddee Code, ss. 350, | 
528 . . I. L. R. 36 AU. 315 

See Ceibiixal Peoceddee Code, s 526 

I. L. R. 36 All. 239 

See Ceibiinal Peoceddee Code, s. 528. 

I. L. R. 36 AU. 513 | 

of suit — j 

See Peotincial Small Cause Codets 
Act (IX OP 1887), ss. 23, 27. 

I. L. R. 38 Bom. 190 ; 

Appheahon fot adjourn- | 

nient to move the High Court for transfe) — “Gn- ! 
imnal case,^'^ meaning of — Proceedings for security to j 
leep the peace — Cnminal Procedure Code {Act V of i 
18^8), ss. 107, 626 {8). A proceeding under s. 107 i 
of the Criminal Procedure Code is a criminal • 


TRANSFER — condd. 

case,” and is subject to the application of cl. (5) of 
s 526 Wazed Ali v. Empfeor (1913). 

I. L. R. 41 Calc. 719 

TRANSFER OF PROPERTY. 

to the jurisdiction of another Court — 

Sec Civil Peoceddee Code (x4.ct V or 
1908), 8S 37, 38 and 150. 

I. L. R. 37 Mad. 462 

TRANSFER OF PROPERTY ACT (IV OF 1882). 

SS; 3 and 136. 

See Legal Peactitionee s Act (XVIJI 
OF 1879), s. 13. 

I. L. R. 37 Mad. 23a 

S. 41 — Ostensible oivnei — Finding as 

to question of fact — Second apj)cal. Held, that 
the questions whether a person in apparent pos- 
session of immoveable property is the “ ostensible 
owner ” with the consent, expiess or implied, of 
the real OBvner, within the meaning of s 41 of the 
Transfer of Property Act, 1882, and wdiether a 
transferee from such a person took the transfer 
bond fide after taking reasonable care to ascertain 
the title of his transferor, are questions of fact, 
the finding on which, by the lower Appellate Court, 
cannot be disturbed in second appeal. Jabina 
Das V, Ubia Shankar (1914). 

I. L. R. 36 AU. 308 

S. 48 — Mortgage — Piior and puisne in- 
cumbrance) s — Tender of amount of prioi mortgage 
by puisne incumbi nncer — 0§er by letter. Held, that 
an offer by letter of the amount due on a mortgage- 
IS not a good tender within the meaning of s. 84 
of the Transfer of Property Act. It is necessary 
that the money should be actually produced 
unless it can be shown that the person entitled 
to receive the money has waived this condition 
Kamaya Naik v. Devnpa Bud) a NaiJc, 1. L. R. 22 
Bom. 440, referred to. Chetan Das v Gobind 
Saean (1912) . . I. L. R. 36 AU. 139 

ss. 52, 56, 81. 

See Appeal . I. L. R. 41 Calc. 41S 

s. 53. 

See Deceee, assignbient of. 

I. L. R. 37 Mad. 227 

s. 54. 

See Sale . I. L. R, 41 Caic. 14S 

Sale compulso) ily legis- 

trahle, to defendant by unregistered kobala — Part per- 
foimance — Payment of purchase money and delivery 
of possession — Subsequent sale by registeied kobala 
to plaintiff with notice of defendants rights— Plaintiff 
if may recover — Equity — Specific pe? foimance — 
Registration Act (XFI of 1908), ss. 17 and 49. 
Where a purchaser of immoveable property under 
an unregistered kobala paid Rs. 500, the agreed 
price, to his vendor and was placed m possession : 
Held, that in the absence of circumstances showing 
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TRANSFER OF PROPERTY ACT IIV OF 1882)— 

contd 

S . 54 — conid 

that such purchaser not entitled to sue his 
Tendoi tor specitic peifoiinance, a sub&cquenr 
purchaser of the ] roperty imdei a registered con- 
veyance could not succeed in a suit to recover 
Ijossession of the propierty from the former xiur- 
chaser The defendant is entitled, apart from the 
provisions of the Eegistration Act, to resist such a 
suit, and to permit such a defence to be taken 
does not amount to an invasion oi evasion of the 
Eegistration Act. Walsh v. Lonsdale^ L i?. 21 
Ck D 9, foilov ed Euchha Lal i KxrN’j Behaby 
Lal Mokdal (1913). 18 C. W. N. 445 

SS. 54 and 118 — Usufjuctnary Mortgage 

— Oial aiiangement that motigagee sJioidd gne z/p 
possession of the mortgaged pwpeity in paii, and 
leceive the equity of ledemption m pait — Sale or 
Exchange — “ Puce,"' meaning of — Eiidence Act (I of 
1872), s, 92 — Adierse possession by moitgagee A 
usufructuary mortgagee of items A and B sued to 
redeem item A, alleging that item B had been 
previously redeemed by him. The defendant 
pleaded that more than 12 years prior to suit the 
mortgage had been extinguished by an oral ar- 
rangement vhich the mortgagor orally sold 
item A to the mortgagee in consideration for the 
latter surrendering item B to the mortgagor freed 
from the mortgage hen. The defendant also con- 
tended that the possession of the mortgagee became 
adverse from the date of the arrangement, and 
that the suit was barred by limitation Per 
CrniAM. Held, that the transaction pleaded vas 
not merely a compromise in acknowdedgmeiit of 
existing right, but amounted to an exchange of 
property within s. 118 of the Transfer of Property 
Act if it was not a sale, and was invalid for want 
of a registered instrument Per Milleb, J. The 
transaction could not be proved for showing the 
change of the mortgagee’s possession into adverse 
possession, since the intention to discharge the 
mortgage involved the intention to make certain 
transfers, and it could not be said that if those 
transfers failed, both the parties nevertheless 
intended to discharge the mortgage Pei Sada- 
SiVA Ayyae, J All transfers by conveyance, if 
they are not settlements or declarations of trust 
were intended by the Legislature to come mthin 
one of the headings ‘ sale,’ ‘ exchange ’ or ‘ gift ’ 
in the Tranter of Property Act Thiiuiengada- 
chaiiar v. Banganatha Aiyangar, IS Mad, L. J. 
500, dissented from. Price means not only 
money in current com, but lucludes money due on 
pnor debt, and the words ‘ price i)aid ’ will cover 
cases where the vendor’s claim to the receipt of 
the price is satisfied by giving him what he ac- 
cepts as tantamount to such payment. A mort- 
gagee in possession, as such, cannot by merely asser- 
ting possession as owner under an invalid sale 
convert his possession into adverse possession so as 
to prescribe for a title under the Limitation Act. 
Byan v. Puttanna, I, L B, 14 Mad. SO, Bliagmn 
Hovind v Kondt valad Mahadu, I. L. B. 14 Bom, 
279, Bamunm v. Kerala Varma Valia Baja, L L, 


TRANSFER OP PROPERTY ACT (IV OF 1882)— 

contd 

j — 5 ^ — condd. 

1 B 15 Mad 166, and Klnaiagmal v. Daim, I L. B- 
32 Oak 296 applied A mortgage created by a 
registeied instrument may be proved to have been 
discharged by admissible evidence (including oral 
evidence) of payment of the mortgage amount, 
or by admissible evidence of any other transaction 
' which operates as mode of payment. Bamavaiar 
V Tulsi Pioscid Singh, 14 C L J 517, Kaitiha 
Bcipianamma v Kattiha Ki idnamma, I. L B SO 
Mad 2S1, Kaiampalli Unni Kunip v. Thekhu 
Viitil MuthouiTcutti, 1 L B, 26 Mad 195, and 
Gositi Subha Bow v Varigonda Narasimham, I, L. 
B, 27 Mad 36S, refeired to. But oral evidence of 
an invalid oral conveyance (of w^hich evidence is 
legally madmissible) of the equity of ledemption 
in a jiortion of the mortgaged property in dis- 
charge of the mortgage debt is inadmissible. 
Abiy^iptithiea V. Mtjthukomaeas\vami (1912). 

I. L. R. 37 Mad. 423 

s. 55, Sub-s. (I), cl. (6). 

See Specific Pebfoemai^ce 

I. L. R. 41 Calc. 862 

. SS. 58, 100 — Construction of document — 

— Moitgage — Charge. A deed commenced by re- 
citing that the executant had borrowed a certain 
sum of money from eeitam persons, and then pro - 
ceeded to refer to certain share m a property, and 
finally there was a clause by wLich the executant 
undertook that until repayment of the amount he 
would not transfer the property by sale, mortgage, 
gift or in any other w^ay, but there was m no part 
of the document any expression conveying the 
idea ot mortgage or hypothecation, nor was -there 
any reference to any light of sale in the property. 
Held, by Richabds, C J,, that it was the intention 
of the parties to make the property mentioned 
therem security for the loan and interest and that 
the document created a charge withm the meaning 
of s. 100 of the Transfer of Property Act, 1882^. 
But as there was no transfer of any interest, for the 
purposes of securing the loan, in the property 
I mentioned m the deed, it was not a simple mort- 
gage without the meaning of s 58. Per Baneeji J. 
(contia) The intention was that the persons who 
had lent the money should have a light to reahze 
their money fiom the property by causing it to be 
sold. The document was therefore a simple 
mortgage withm the meamng of section 58 of the 
Transfer erf Property Act. 31 a? tin v. Puisram, 

I N. W. P , E. C. 124, referred to. Jawahir Mal v, 

I iFfBOMATi (1914) . . I. L. R. 36 All. 201 

' s. 59 — Equitable mortgage — Deposit of 

title deeds of property situate m mofussil — Intention 
to create charge, proof of-^Begisii aiion The plamt- 
ifi deposited with the defendant in Bombay title- 
deeds of his property situate at Nasik and bor- 
rowed a sum from the defendant The defendant 
also at the same time executed in favour of the 
; plaintiff a -writing setting forth the clear intention 
I of the defendant that the deposit of title-deeds 
] should be security for the loan from the plamtiff 
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— contd, 

— S. ^^—c-oncld. 

and binding the defendant to execute on demand a 
proper legal mortgage of the property covered by 
the title-deeds deposited This writing, which 
was the only evidence available of the defendant’s 
intentions m making the dejiGsit of title-deeds, 
was not registered. Held, that the deed required 
registration as it created a charge upon the pro- 
perty ; that in its absence there was no evidence 
whatever of intention to connect the deposit of 
title-deeds with the debt , and that the mere fact 
that there w'as a subsequent or contemporaneous 
loan w^as not sufficient m law^ tow arrant a presump - 
tion ajDart from any other evidence that the con- 
temporaneous or antecedent deposit of title-deeds 
w^as necessarity made as security for the loan 
Beheam Bashid V SoEAEJi Bustomji (1913). 

1. L. R. 38 Bom. 372 

S. 82 — Mortgage — ConinbziHon — P/m- 

ciple %i2)07i which contnbuho7i should be assessed — 
Civil Fwcedure Code {1908), Older XXI, rule 89. 
Where a co-mortgage is suing the other co-mort- 
gagors for contribution upon the allegation that 
the portion of the mortgaged property in w^hich 
he IS interested has been made to discharge more 
than its proper share of liability under the mort- 
gage, the Court in assessing contribution has first 
to ascertain the values of the various items of pro- 
perty in question as they stood at the date of the 
mortgage : next the rateable hability of each item 
for the amount payable under the decree : next 
how' much each item has contributed to the pay- 
ment of the decretal amount, disregarding any 
purchase money wffiich any of^the purchasers has 
paid or retamed, and it should then proceed to 
apporiiion the liability between the different items. 
Bhagwan Sd7Gh V. Mazhar Ali Khan, 1914) 

I. L. R, 36 All. 272 

s. 85. 

See Hindu Law— Joint Family. 

I. L. R, 36 All. 383 

SS. 85 and 91 — Mortgage suit — Pa? ties — 

Xon-joinder of attaching money -decreediolde? — Sale, 
validity of. Where after attachment by a money - 
decree-holder of certain property previously mort- 
gaged by the judgment-debtor, the mortgagee 
brought a suit on the mortgage, wathout implead- 
ing the attaching decree-holder as a party, obtained 
a decree for sale, and himself bought the property 
in execution of ins decree . Held, that the order 
for sale and the sale held thereunder were not 
binding on the attachment decree-holder, and 
that the latter w'as entitled to bnng the pio- 
perties to sale under his attachment An attach- 
ing decree-holder has, under s 91, Transfer of Pro- 
perty Act, an mterest in the mortgaged property 
entitlmg him to redeem the mortgage, and is a 
necessary party m a suit on the mortgage. GJiulam 
Hussain v. Hina Nath, I. L. B. 23 AIL 467, 
referred to Venkata Seetharajviayya v. Venka- 
tas amayya (1912) . I, L. R. 37 Mad. 418 


TRANSFER OF PROPERTY ACT (IV OF 1882)— 

contd 

SS. 85, 99. 

See Mortgage . L L. R. 41 Calc. 727 

s. 89. 

See Privy Council 

I. L. R. 36 AIL 356 

— S. 2^,— Civil Proceduie Code {1908), 

Oide? XXXIV, rule 14 — Hindu laxi — Joint Hindu 
family — Mortgage by fathei alone — Suit on nioitgage^ 
ending in money deoee — Sale of mortgaged piopeity 
in execution — Suit by sons foi redemption. One 
N. 8 , the father and managing membei of a joint 
Hindu family, executed a simple mortgage of joint 
family jiropeity in favour oi B L B.L brought a 
suit for sale on this moitgage against N. 8 alone, 
not impleading Ins son, hut m that suit he i cleased 
the security and took a simple money-decree 
against N IS , in execution of which he attached 
and brought to sale the mortgaged property ard 
purchased it himself. The sons of N. 8 neither 
objected to the passing of the decree against their 
fathei nor to the sale of the property, but subse- 
quently hied a suit against B S tor redemption 
of the mortgage. Held, that the mortgagee could 
not, by taking a simple money decree for his debt 
and bringing the propeity to sale in execution of 
such decree, divest himself of his chaiacter as a 
moitgagee, and that the sons of the mortgagoiv 
not having been made parties to the original suit 
for sale, were still entitled to sue for redemption 
of the mortgage made by their father, Mayan 
Patliuti V. Pakuran, I L. B 22 Mad. 347, Martand 
Balhishna Bhat v. Hhondo Damoda? Kulkaini, I. 
L B. 22 Bom 624, Panchain Lai Chaudhury v. 
Kishun Pershad Misse?, 14 C. W. N. 679, and 
Khiarapnal v. Daim, I. L B. 32 Calc. 296, refer- 
red to Debi Singh v. Jia Ram, I. L. B. 25 AIL 
214, Tara ChandY. Imdad Husain, I. L. B. 18 All. 
325, Parmanand* \. Daulat Bam, I. L. B. 24 AIL 
549, Bank Bal v. Mamn Lai, I. L B. 27 All 450, 
Muhammad Abdul Bashid Khan v. Dilsukh Rai, I, 
L. B 27 All 517, Kishan Lai Y. Umiao Singh, I, 
L. B. 30 All 146, and Muthu v. Karuppan, 17 Mad. 
L. J. 163, distinguished, Sardar Singh v. Ratan 
Lal(1914) . . . 1. L. R. 36 AU. 518 

s. 101. 

See Mortgage . I. L. R. 38 Bom. 24: 

Extinguishment of charge 

— Mortgagee having two charges — Pu? chase by mort- 
gagee at the sale under the first mortgage — Second 
moitgage cannot be enforced. G took a mortgage of 
certain lands in 1886. They were mortgaged to 
him agam m 1894. In 1895, he sued on his first 
mortgage and obtained a decree. In execution of 
the decree the lands were sold subject to the 
mortgage of 1895 and pmehased by G with the 
permission of the Court. In 1905, a partition took 
place between heirs, at which the certificate 
of sale went to the share of the defendant and the 
mortgage-deed of 1895 wont to the share of the 
plaintiff. The plaintiff next sued the defendant 
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to enfoice the moitgage against her ' Eddy that 
the plaintiff could not sue the defendant on the 
mortgage, foi aftei what had occuned in 1895 G 
could hare had no right to sue himself m a double 
capacity as mortgagee undei the mortgage of 
1894 and moitgagor under the sale-certiticate of 
1895, that IS he could have had no cause of 
action against himself, and the plaintiff as his heir 
could have no higher lights. Laxma::^ Gaxseh 
Mathueabai (1913) 1. L. R. 38 Bom. 369 

s. 107. 

dee Registeatiox Act (XVI op 1908) 

ss. 17, 90 . I. L. R. 36 AU. 176 

ss. 107, 116 — Oi allease fo) a yea), with 

delivery of possession — Bencical eve'ty yeai by 
annual oial leases — Leases^ if valid — Kon-dehvery 
of possession — Eoldmg over. Wheie a lessee, to 
whom possession of the demised land was delivered 
nndei an oral lease for one year, continued to hold 
the land under successive oral leases each of one 
yeai’s duration : Heldf that even if these later 
leases be invalid on the ground of non-dehvery of 
possession ISibendrapada v. Seoetary of State, I. L. 
B. 34 Calc. 207], there was a holding over by the 
lessee with the lessor’s assent, within the meanmg 
of s. 116 of the Transfer of Pi'operty Act A 
series of successive leases each foi one year is quite 
■different from a lease fiom year to yeai. jMiteajit 
Mahtois" V, Sheikh Leakut Hosaik (1914) 

18 C. W. N, 858 

s. 108, el. (h). ** 

See Land Revenue Code (Bom. Act V 
OE 1879), s. 83. 

I. L. R. 38 Bom. 716 

s. 130. 

See Succession Act (X ov 1865), s. 190. 

I. L. R. 38 Bom. 618 

' — s. 132, illus. {i). 

Bee Civil Proceduke Code (Act XIV 
OE 1882), ss. 268, 278, 283 

I. L. R. 38 Bom. 631 

s. 137. 

See Contract I. L. R. 41 Caic. 670 
See Contract Act (IX of 1872), ss. 4, 
61, 103 - I. L. R. 38 Bom. 255 

TRANSFER OF SHARES. 

^S'^cReoisteation I. L. R. 36 All. 365 

^REES. 

See Land Revenue Code (Bom. Act V 
OF 1879), s. S3 . I. L. R. 38 Bom. 716 

TRESPASSER. 

Ejectment I. L. R. 37 Mad. 281 
See Public Religious Trust, 

I. L. R, 41 Calc. 749 


TRIAL BY JURY. 

' See Jury, trial by. 

TRUST. 

See Succession Act {X of 1865), s. 190. 

I. L. R. 88 Bom. 618 

- Deed of tiust constrac- 

tion of — Scheyne of Management — Superintendent, if 
cestui que tntd — Tiusiees, powei of dismissal by — 
j Coni) act of seivice — Perpetual in‘]unction- — Specific 
j Belief Act [1 of 1877), ss. 21 {b) and 64, A donor 
, by an ai pannama, or deed of trust, transferred 
{ certain proj>erty to trustees for religious and 
chaiitahle uses. The deed provided, intct aha, that 
[ there should be a superintendent of the trust 
! properties subject to the control of the trustees, 
j It was further provided that the superintendent 
should be the “ executive hand ” of the trustees, 
should supervise the management of the properties, 
which weie to be registered in bis name, in the Col- 
lectorate, summon meetings of the trustees, and 
beep accounts and submit them to the trustees. The 
first superintendent was to be the donor himself 
and after his death or relinquishment of office the 
superintendent was to be appointed by the trus- 
tees. No express power of dismissal was given to 
' the trustees by the deed . Held, that a superin- 
1 tendent appointed by the trustees under the fore- 
I going power was not a cestui que tiust, but was the 
I servant of the trustees, and that if dismissed by 
I them he had no right to an injunction restraining 
i the trustees “ from interfering with his en- 
joyment of the rights and privileges of such saper- 
intendert as in the deed of trust provided.” Dean 
V. Bennett, L. B 6 Ch. App 489, Wills v. Child 13 
Beau. 117, Attoi ney-General v. Magdalen College, 
Oxford, 10 Beav. 402, and Whiston v. Dean and 
I Chapter of Bochestei, 7 Haie 532, referred to. 
j Dangers v Bivaz, 28 Beav. 233, distinguished, 
i The position of sucL a superintendent is not, 

; analogous to that of a shebait or mutwali. Nanabhai 
Y, Shriman Gosuami Gudhanp, I. L. B. 12 Bom. 
331, Gosivami Shri Gndharp v. Madhowdas Premji, 
I. L. B. 17 Bom 600, and Gulam Hussain v. AU 
A jam, 4 Mad. H, G. 40, referred to Held, further, 
that the contract of service between the superinten- 
! dent and the trustees was governed by s. 21 (6)of 
i the Specific Relief Act, and an injunction should 
j therefoie not be granted in respect of it under s. 54. 

I A power of appointment oidinarily involves a 
! power of dismissal. Ram Chaean Bajpai v. 

, Rakhal Das Mookerjee (1913). 

, I. L. R. 41 Calc. 19 

; TRUSTEE. 

! See Civil Procedure Code (Act V of 

-1908) s. 92 L L. R. 37 Blad, 184 

power o! dismissal by— 

; SeeTBVST . . I. L. R. 41 Calc. 19 

' TRUSTS ACT (H OF 1882). 


See Stamp Act (II of 1899), Sch. I, Art. 

22 ^ . I. L. R. 38 Bom. 576 
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UNANIMOUS VEEDICT. 

See Ceiminal Teespass 

1. L. R. 41 Calc. 662 


UNDUE ADVANTAGE. 

See Tempoeaby Injunction. 

I. L. R. 41 Calc. 456 


UNDUE INEDUENCE. 

See Pakdanashin Lidy. 

I. L. R. 36 All. 81 


UNITED PROVINCES AND OUDH ACT. 

1899*--in. 

See United Provinces Court of Wards 
Act 

1900—1. 

See United Peo\T[N('es Municipalities 
Act 

1901— n. 

See Agra Tenancy Act, 

1901— III. 

See United Provinces Land Revenue 
Act 

1903-~n. 

See Bundelrhand Alienation of Land 
Act 


UNITED PROVINCES COURT OF WARDS ACT 
(m OF 1899). 

S, 43 , — Nokce of suit — “ Fioperty of 


uny wards — Fropeity attached in execution of a decree 
held by a ward. Held, that the term “ property of 
any ward as used in s. 48 of the United Pi evinces 
Court of Wards Act, 1899, does not include proper- 
ty attached in execution of a decree he^d by a 
ward. No notice is, therefore, required of a suit 
brought by a person claiming title to such 
property for a declaiation of his title Lal Singh 
i\ The" Collector of Etah (1914) 

L L. R. 36 AU. 331 


UNITED PROVINCES MUNICIPALITIES ACT 
(I OF 1900). 

ss. 87, 152. — Municipal Boa) d — Befii- 

f^al of pc)miS:iion to )e-erect a building — Remedy open 
I to applicant special aftpealnot 6U*t. When a Muni- 
j cipal Board refuses permission to erect or re-erect a 
, building, the proper way to contest such refusal 
I is to aj)peal in the manner provided for by s. 152 
* of the United Pi evinces Municipalities Act, 1900 
1 The applicant for iDermission cannot maintain a 
I civil suit foi an injunction to restrain the Board 
, from mteifering with the piaintitl's building 
. Abdus Saiviad V The Chairman, MuNiciPAii 
: Board, Meerut (1914) . I. L. R. 36 All. 329 

I __ — „ s. 147.— 

I ______ — — — . Conoiction fo) di'^~ 

! obedience to notice — Continuing bieaCi Aftei a con’ 
i viction under s. 147 of the United Provinces Muni" 

I cipahties Act, the peison convicted cannot be permit 
I ted to challenge the correctness of that conviction as 
i often as he is prosecuted for continued disobedience 
‘ of the Older of the Board. Sital Prasad v. The 
I Municipal Board of Cawnpore (1914) 

! I. L. R. 36 AU. 430 

2. Piosecution fo) dis- 

obedience to notice — Validity of notice to be considered. 
Before anyone can be convicted of an offence under 
s 147 of the United Provinces Municipalities Act. 

1 the Court must he satisfied that what he had dis- 
I obeyed was a notice lawfulty issued by the Board 
I under the powers conferred upon it by the Act. 

; Emperor v Piabi L\l (1914). 

I. L. R. 36 AU. 185 

ss. 147 and 152.-A 'otice — Disobedience 

to lawfully issued notice — Competence of accused to 
challenge validity of notice. Held, that s. 152 of 
the United Provinces Municipalities Act, 1900, 
does not prevent a peison, who may bepiosecuted 
for disobedience to a notice issued by a Municipal 
Boaid, from estabhshmg the defence that the notice 
in question was not as a matter of fact the Board’s 
notice, inasmuch as it was not signed by any one 
legally authoiized to sign such notices on behalf of 
the Board. Emperor v Hazari Lal (1914). 

1. L. R. 86 AIL 227 

UNIVERSITIES ACT (VUI OF 1904). 

See University Lecturership 

I. L. R. 41 Calc. 518 


UNITED PROVINCES LAND REVENUE ACT 
(KE OF 1901). 


S. 32 {d).’— Mahal— Land held revenue - 

free by Government not of necessity ea eluded from the 
mahal. Held, (i) that s. 32, clause {d) of the 
United Provinces Land Revenue Act, 1901, shows 
that there may he in a mahal persons holding land 
revenue-free, and the land so held yet forms part 
of the mahal ; and (ii) that a finding as to whether 
such land does or does not form part of the mahal is 
not a pure finding of fact but a mixed finding of 
f»ot and law. Abdul Rahim Khan v. Ahmad 
Khan (1914) . . . I. L. R. 36 AU. 231 


UNIVERSITY LECTURERSHIP. 

Specific Belief Act (1 of 

1877), s, 4:5 — XJniveisities Act ( VIII of 1904) — Ap~ 
pointments to Professorships and Lecturerships in the 
University of Calcutta — Provisional appointment — 
Sanction by Gove) nor -General m Council — If remedy 
lies against refusal to sanction — Mandamus — Uni- 
veisiiy Begulations, Chap XI, s 12. The five 
conditions laid down in the proviso to s. 45 of the 
Specific Rehef Act are cumulative and all have to 
be fulfiUed. The Senate of the University is only 
bound by its Resolutions. It cannot be held bound 
by representations, made by any individual officer. 
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UNIVERSITY IiECOTRERSHIP--con<rM. 

without the sanction oi authority of the Uni\ei- 
sity. Where a person deals with a corpoiation 
whose lights are deftned by statute, he must be 
deemed to have infoiined himself of those rights. 
In this case the Resolution of the Senate cannot be 
inteipieted as haring appointed the applicant 
without the sanction of the Governor- General, or 
even that it was intended to appoint him without 
such sanction Ko legal right can be said to 
exist, because the petitionei had lectured the 
previous year A rule cannot be gi anted to try 
the title to an appointment. Such title can only , 
be tiled in a properly constituted suit. The exis- j 
tence of a legal light is the foundation of every j 
writ oi manda'm'ii& The principle underlying the i 
juiisdiction in these eases is that the pioceedings ; 
can confer no title not already existing, though ' 
they may affect the consummation of the lelalor's ' 
title, if he had one , but it gives hmi none Whe- j 
thei the sanction lequired under s 12, Chapter XI i 
of the University Regulations tor the appointment ' 
of a Univeisity lecturer is ulba lues or not, cannot 
he determined in summary pioceedings of this 
nature. The personal right referred to in s. 45 
of the Specitic Rehef Act is not a right in iem, 

' ‘ such as e-^ ery human being in civilized society 
possesses independently of any act of his own ” 
The above dictum in In re Husto^n Jamshed 7?an^, 

S Bom. L. B 653t dissented fiom. He alone is 
a competent relator who has some interest other 
than that of the community at large in the ques- 
tion to be tried. Yoih <Sb North Midland Railway 
Co. V. The Queen, 1 El cO B. 858, Ex paite 
Broivnmg, In re Mails, L B. 9 Cli. A'p. 583, dis- 
cussed. In le Abdul Rasul (1913). 

I. L. R. 41 Calc. 518 

UNIVERSITY REGULATIONS. 

Chap.^ XI, s. 12. 

, Bee Uis^iVERsiTY Lectubership. 

I. L. R. 41 Calc. 518 

USUFRUCTUARY MORTGAGE. 

Bee Tbanseer of Property Act (IV of 
1882), ss. 54, 118. 

1. L. R. 37 Mad 423 

USURY. 

Bee SoiJTHAL Paeganas. 

L. R. 41 I. A. 197 


V 


VACATION. 

See Limitation 

I. L. R. 38 Bom. 656. 

VAKALATNAMA. 

Bee Civil Procedure Code ( 1908), O. 

XLI, E. 10 . 1. L. R. 38 AIL 46 


I VALATDANA PATTA. 

! 

Bee Contract Act (IX of 1872), s. 65. 

! I. L. R. 38 Bom. 249 

; VALUATION. 

' Bee Mortgage . I. L. R. 37 Mad. 420 

I principle of — 

' See Land Acquisition. 

I. L. R. 41 Calc. 967 

VALUATION OF SUIT. 

Bee Court Fees Act (ATI of 1870), s. 7, 
cl (IV) . I. L. R. 36 All. 500 

Bee Suits’ Valuation Act 

VATAN. 

Bee Inam Lands. 

I. L. R. 38 Bom. 272 

VENDOR AND PURCHASER. 

Conveyance hy Executor — 

“ All estate, 7 ight and title ” — Intel p etation of deed — 
Puichaseis foi value. An executor, who had a 
beneficial interest in the testator’s estate, joined 
with other beneficiaries in the sale and' conveyance 
of a pait of the estate to bond fide purohaseis for 
value. The executor did not purpoit to convey in 
his capacity as executor, but the deed stated that 
all the estate, right and title of the vendors were 
conveyed : Held, that the deed conveyed the 
whole title vested in the executor, and that it was 
not porper to infer from the conduct of the parties 
and from mdications in the deed that the intention 
was only to convey the beneficial interest, since 
that inference was contrary to the terms of the 
conveyance Biraj Nopani v Pura Sundary 
Dassee(1914) . . . L. R. 41 I. A. 189 

VENUE. 

/See Jurisdiction . I. L. R. 41 Calc. 305 

transfer of, from one Court to another 

after decree — 

Bee Jurisdiction. 

I. L. R. 37 Mad. 477 

VERDICT OP JURY. 

. — — Befeience to High Court — 

Potoer to question the jury as to their reasons foi the 
verdict — Grounds of reference — Meie disagreement 
ivith a verdict not perveise — Interference by High 
Court when the verdict is not in defiance of the pro- 
babilities of the case. It is open to the Judge, 
when he disagrees with the verdict of the jury and 
intends to make a reference to the High Court, 

! under s. 307 of the Criminal Procedure Code, to 
question the jury as to the reasons for their verdict. 
Emperor v. Anneida Char an Thahur, I. L. B. 36- 
Calc. 629, referred to. It is not in every case of 
doubt, nor in every case in which a view different 
from that of the jury can be entertained on the 
evidence, that a reference under s. 307 of the Code 
is to be made to the High Court, but when the 
verdict is manifestly wrong. The High Court will 
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VERDICT OF TimY—condd. 

not interfere under s. 307 in every case of doubt or 
in eveiy case in which it may with propriety be 
said that the evidence would have wan anted a 
difieicnt view. Qtieen v. Shmn Bagdi, IS B. L. R. 

A 2 :). 19, approved. The High Court refused to in- 
terfere where the facts, on a reasonable hypothesis, 
were not inconsistent with the innocence of the 
accused, and the vei diet was not in defiance of the 
probabilities of the case. Empekob i\ Swaeka- 
MOYEE Biswas (1913) . I. L. R. 41 Calc. 621 

VERNACULAR GOVERNMENT GAZETTE. 

See Revenue Sale. 

I. L. R. 41 Calc. 276 

VESTED RIGHT. 

See Limitation . I. L. R. 41 Calc. 1125 

VILLAGE CHAUKIDARI ACT (BENG. VI OF 
1870). 

ss. 58, 69, 60, 61. 

BetenninatiOti bij a Com^ 

mi6tiionn , s 61 — Ft mid — Review by niibseguint 
Conwvu^siohd — Civil Svii An ordei by Coinmis- 
Rionei appointed under s ,^S of the Village Chauhi- 
dati Act determiMuo that certain lands aie chauki- 
daii chahran lands is final and conclusive Such 
oidets cojinot be reviewed by a second Conunis- 
sioner even if the previous oidei was fiaudulent- | 
ly obtained An oulcr undri s hi ol the Villaae | 
Chaukidaii Act may be set aside on piool ot 
fraud or of non-coinplianco v»ilh the piovision- ot | 
the law, li at all, only m a regulai -ud by a < o il . 
Couit. kSaPwADjndu Vabmn Roy v '■B!\o-Dn I 
Beuary IVoiTiT' ( 1913) . 38 C. W. N. 143 , 

VINCHUE COURT. i 

>y<?e Spei 1 Aipr VL | 

I, L. R. 38 Bom. 840 ' 


w i 

j 

WAGERING. I 

— defence o£ — ' 

See Par ill An vt Trvvsvotions ' 

I. L. R, 38 Bom. 204 | 

WAGERING CONTRilCT. 

Slv ContiMct Act (JX or 1S72), s 30. ' 

I. L. R. 36 All. 42G 

WAIVER. 

See Mahomed AN Liw — P re-emption. 

I L. R. 41 Calc. 943 

WAJIB-UL-ARZ. : 

See Ppe-emption, I 

I 

WAKF. 

Sec W-^OE 


WAQF. 

See Mahojiedan Law — Wake. 

suit for declaration of — 

See Civil Procedure Code (1908), s 11. 

I. L. E. 36 AU. 424 

WARNING OF FIRE. 

See Insurance I. L. R. 41 Calc. 581 

WARRANT CASE. 

See Summary Trial. 

I. L. R. 41 Calc. 743 

WATER. 

proprietary rights in — 

See Madras Irrklation Cess Act (VII 
OE 1805), : I. L. R. 37 Mad. 322 

WATER RIGHTS. 

S(^e E\sements. . I. L. R. 37 Mad. 304 


WIDOW. 

See Hindu Law— Adoption 

I. L. R. 38 Bom. 724 
Si e Hindu L vw — Alien ^.Tli iy 

I. L. R. 41 Calc. 763 

See Hindu Lnv — W idow. 

alienation by — 

S*e ITivrur Lvw — ALTE^ATION 

I. L. R. 41 Calc. 793 
Sii LiMirvTTcN L. H. 41 L A. 267 

brother’s, not an heir — 

Sm HrNDU L\w — S tpiettan 

I. L. R. 37 Mad. 203 


WIDOWS. 


rowers exercised by surviving. — 

1 j L vw— Hi p VP n ple E^t ^te 

I. L. R. 37 Mad. 199 


ext In SI on of — 

See Babuvna and Wotiag Grants 

Ii. R. 41 I. A. 275 

WIDOW’S E?^TATE. 

St e 1 iF' DU L AW— Strtdit an 

I. L. R. 41 Gale. 870 

WIFE’S COSTS. 

.svr Divorce. . I, L. R. 41 CMc. 963 

WILL. 

Sc'' Evidence Act (T op 1872), s« 40, 
41, 42, 44 I. L. R. 38 Bom. 427 
Sfp Evidence Act (I op 1872), s 41. 

I. L. R. 38 Bom. 309 

See Hindu Law — Will. 

Spe In am L ands . 

I. L. R. 38 Bom. 272 

Sre ReOISTRATTON 

I. L. R. 3S Bom. 227 


O 
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construction of — 

*SVc OoxsTRrcTioN OP WaxL. 

See Hen’dp L\w — Impartible Estate. 

I. L. R. 37 Mad. 199 

^VeWiLL . 18 C. W. N. 554 

Ea^eciiiion mid at- 

testation oj zviU — Pwof of gemimeness of tviU — 
Status of attesting witnesses — Will, natuial, leason- 
ahle and piopa in its teirns — Piesiimphon of will 
being gamine — Giounds of suspicion not valid 
— Admission of additional evidencehy appellate com t 
— Cml Piocedvre Code (1882) s, 568. In the case 
of a will leasonahle, natural, and proper in its 
terms, it is not in accordance with sound rules of 
construction to apply to it those canons which 
demands a rigorous scrutiny of documents of which 
the opposite can be said, namely, that th(?y aro 
unnatural, unreasonable or tinged with impro- 
priety. On the cpicstion whether a will made by a 
Hindu m which he left all his property, moveable 
and immoveable, after the death of his widow, to 
his sister’s son (one of the appellants) to the entire 
exclusion of the respondent (a remote relation), 
was genuine, as held by the Subordinate Judge, or a 
forgery, as held by the Court of the Judicial Com- 
missioner, there were concurrent finding of both 
coui*ts that the testator had been for years at enmity 
and on the worst of terms with the respondent, 
but had regarded the appellant with affection 
and treated him as his son. The will was found 
to have been duly executed, and properly attested 
by respectable servants in the testator’s house 
whom it was natural to employ for that purpose. 
Held, that the mil was in very respect a natural 
one, and m accordance with tho testator’s feehngs 
and tenor of hfe, and the presumptions of law 
were in favour of its being maintained. A com- 
ment by the Court of the Judicial Commissioner 
which regarded the will with suspicion, to the 
effect that “ the witnesses might have been of a 
better class ” had no force except upon some- 
thing on a much higher level than mere suspicion, 
namely, proof wiuch would thoroughly satisfy the 
mind of a Court that those persons had commit- 
ted both forgery and perjury. Ghoiey Naram 
Singh V. Ratan Koei, I. L. R. 22 Calc. 519 ; L. R. 
22 1. A. 12, per Lord Watsoh, foUow^ed. Another 
ground of suspicion was “ that the paper on which 
tho \¥iii was mitten appeared to be old instead of 
fresh,” which, was supported by proof that paper 
was official paper in general use, together with 
evidence that some other people had been in the 
habit of having forms which they signed in blank, 
and forms were produced signed by people other 
than the testator, and mth none of which he had 
any thing to do. Held, that such evidence was in- 
admissible as being not relevant to the case, and 
should not have been admitted. Held, further, 
that the course followed by the Court of the Judi- 
cial Commissioner during the hearing of the appeal 
in sending for and (purporting to act under s. 568 
of the Civil Procedure Code, 1882) admitting ad- 
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ditional evidence (proceedings of tho Municipal 
Board at Lucknow) to discredit one of the wit- 
nesses on a particular point, mthout calling him 
and affording lum an opportunity of making an 
explanation of the matter, and on the ground 
that his evidence appeared untrue on that point 
disbelieving all the rest of his testimony as to the 
mil, was an improper procedure and not in accor- 
dance mth s. 568 of the Code. Their Lordships 
dechned to conclude, m the absence of his own 
evidence on the point, that the rest of his testi- 
mony, othermse quite unimpeachable, was per- 
jury. Jagkani Kxjwar V. Duega Prasad (1913). 

I. L. R, 36 All. 93 

2. Construction of 

Codicil — Bequest creating a succession of life interests 
to illegitimate son and his issue (aiilad) — Whether 
“ aulad ” includes illegitimate issue — Marriage of 
son hy hiith a Mahomedan to Hindu caste ladies — 
Intention of testator — Mahomedan brought up as 
orthodox Hindu. The question in this appeal was 
as to the construction of a codicil to the will of the 
late Maharaja of Balrampur, who was a Hindu of 
tho Chattn caste, by which he purported to make 
provision for J.B. lus son by a Mahomedan mis- 
tress, who, as held by the Courts below, was by 
birth a Mahomedan. He afterwards, however, 
became as far as was possible a limdu. The 
appellant (plaintiff) was the eldest son of J.B. by a 
Mahomedan woman, and the second, third and 
fourth respondents were ins brothers, and there 
were concurrent findmgs of both Courts in India 
that there was no valid marriage between J.B. 
and their mother and that they were consequently 
illegitimate. The first respondent was the son of 
J.B. by a Hindu lady of tho Chhattn caste with 
.whom he had admittedly gone through a marriage 
according to the strict Hindu rites ; and when that 
lady died his father got him married to other 
lady of the same caste. On the death of J.B. in ' 
1899 the first respondent obtained possession of 
the property in suit, and the appellant sued for it, 
the question being whether the appellant was an 
“ issue ” of J.B. within the meaning of the word 
“ aulad ” as used in the codicil, and as such entitled 
to inherit property. The first respondent 

contended that the appellant being illegitimate 
could not take under the terms of the codicil ; 
that J.B. had been a Hindu from his boyhood to 
his death, and that he (the first respondent) being 
the only son of the first Hindu marriage, which 
was a valid one, was the heir of his father, and, on 
the true construction of the codicil, entitled to 
the property m suit. By the codicil, dated tlie 
15th of March, 1878, tho testator, after reciting, 
that his son J.B. “ being not bom of Elias Mahal, 
was not capable of the gaddinashmi and the pro- 
prietorship of the riasatf^ continued : — " But he 
also being bom of my loins it is incumbent on me 
that such means be provided as would enable Inm 
and his issue {aulad) to support themselves well and 
With respect” .... Accordingly 
the settlement is made as follows ; “ Rs. 4,000 per 
mensem, or Rs. 48,000 per annum,” (the income 
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derived from certain villages named) shall be 
continued to be paid by the propiietor of the 
riasatf the locum tmeyis of the gaddmashm foi the 
time being, and that amount shall be* paid to J,B. 
and his issue {aulad) for generation after generation 
so long as the family (khandan) of J.B. and his 
issue (aulad) remain in existence 

(3) for his life-time J.B, has a right to spend their 

money, but after his death from among his issue 
(aulad) one person (jislo hag paMinchia liowe), to 
whom the right may go, shall be considered jiro- 
prietor of this maintenance allowance, without 
division, as a The other issue of the family 

of J B. shall be entitled to get food, laiment and 
other necessaries out of the monthly allowance, 

(4) When there remains no descendant of the 
family of J.B. at any time the monthly allowance 
of Rs 4,000 will bo resumed and remain m pro- 
prietary possession of the proprietor of the nasal 
the gaddmashm."^ The Couit of the Judicial 
Commissioner ,hold that “ aulad p}md facie 
meant legitimate issue, and dismissed the suit. 
Held (upholding the decision), that the case was 
not one where a gift is made by will of the corpus 
of a fund or a life interest m a fund to the “childien” 
of the testator, or of another, as a class. There 
might bo good reason in some such cases for 
holding that m India the woid “ childien’^ include 
lUegitimatc children. But here a succession of 
life interests from generation to generation is in- 
tended to be set up, the successor, or proprietor,” 
in each instance being vested with an absolute 
control of the income subject only to the duty of 
mamtammg the issue (aulad) of the family (khan- 
dafi) of the first piopnotor J There was 
nothing on the face of the codicil to suggest that a 
meanmg should bo given to the word “ aulad ” 
difl:erent from its pnmd facie meaning To in- 
clude illegitimate issue would bring into the lino 
of succession not only the testator’s illegitimate 
grand children, but their illegitimate issue from 
generation to generation. Such a construction 
would render condition No. 4 rather unnecessary 
and would also defeat the whole purpose and 
object of the testator in establishing the succes- 
sion of life interests Nor was there any leason 
for extending the meanmg of the w^ord ‘ Jchandaid^ 
which ordinarily lefers to the group of descendants 
who constitute the family of the proprietor, so as 
to include illegitimate offspring, who from the 
necessities of the case cannot share in the family 
hfe or its worship or ceremonials Heldj also, that 
the fair result of the evidence was that J.B did 
his utmost to become an orthodox Hindu, and to 
pass as such m the society in which ho hved, and 
that his father from boy’s youth upwards aided 
and encouraged him m those efforts. The testator 
treated his maiiiagcs with the two Chattii ladies 
as lawdul marriages and desire that others should 
so tieat them, and consequently resolved to regard 
and treat the oft'spiing of those unions as legiti- 
mate, and desired that they should be so treated 
and regarded by others ; and that it v/as in this 
frame of mind he made the testamentary disposi- 
tion in dispute. Having regard to all the evidence 
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m the case, and tho 'pro visions of the codicil itself 
the intention of the testator plainly was to treat the 
' marriages of J.B. with the two women of the 
Chattri caste as valid mariiages and the issue of 
those marriages as legitimate issue. JSheb Baha- 
dur V . Ganga Bakhsh Singh (1913). 

L L. R. 36 AIL 101 

3. Exccuto} — Poivos 

of executo) iii dealing iLith the estate of his 
testator. One P. ched, leaving a wiU by which he 
directed that certain legacies should bo paid out 
of a fund of Rs. 10,000 invested in fixed de^iosit 
in the Delhi and London Bank. The Bank had 
during P.’s life-timo advanced certain sums to his 
daughter on an undei taking by P. that ho would 
stand surety for the loan. P. w^as also Inmsclf 
indebted to the Bank. Held, on suit by the lega- 
tees, that the executor of P.’s wiU was piofeotiy 
justified, on being satisfied as to the fact of P.’s 
relations wuth the Bank above described, in iiei- 
mitting tbo Bank to leahzo from the fmid in ques- 
tion both the amount of the loan to P.’s daughter 
and the amount of his ow n mdobteclness. PococK 
V . The Delhi and London Bank, Ld., (1914). 

I. L. R. 36 AIL m 

Const) iiciion of 

loill — SeJf-acquDed propeiiy — Bequest dividing p)o- 
'periy between iestaioi’s hco sons ivith giftoici to 
s'luwivor — Sui VIVO) ship wheihei Imiied^ to smvivorshp 
dm Dig testafoi’s life o) extending to period aftei his 
death — Pei lod of distribution — Hindu Law. A Hindu 
resident of Sui'at m the Presidency of Bombay 
macle a will dated 20th August 1899 by which 
after appointing his tw^o sons “ executois, hens 
and owmers ” of the whole of his property (which 
was self-acquired) and directing them to divide and 
take equal shares m it with certain exceptions, 
gave each of them a halt share of his estate not 
especially disposed of by the wail. By caiusc 9 
ho made the following bequest, “ I have chvidcd 
between and given to my twu sons the wLoio of my 
property as mcnticuied above. But should cither 
of these two sons die without having had (leaving) 
any male issue the survivor of the said two sons is 
duly to take the whole of the property apiiertain- 
mg to the share of the deceased son who may have 
(leave) no male issue (behind him) after under- 
taking (to defray) the expenses m connection \vith 
the maintenance of bis wudow and marriage of his 
ninoT daughter. But under these circumstances 
the heirs of my deceased son, Surajlal, shall not 
get any right w hatever.” The testator died on 4th 
July 1901 leaving him surviving his tw^o sons. 
The elder son died on 2nd January 1903 leavmg a 
widow and a daughter. In a suit by the surviving 
son to enforce the jirovisions of clause 9 of the will, 
the High Court held that the period of distribution 
contemplated by the testator was the period of 
his death at which time half of his estate became 
vested in each of his sons absolutely, and that 
clause 9 should be read as if tho survivorship thei© 
provided was limited to survivoiship at tho death 
of the testator. Held, (reversing that decision), 
that the words of clause 9 w^eie not hmited to 
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Mirrnoiuhip daiing the te&tator’s life, but clearly 
pointed to survivorship whenever it should occur ; 
and that the surviving son Mas as such siu^nvoi 
entitled to the estate conveyed by the clause, 
subject to the obhgation imposed upon lum of 
maintaining his hi other’s micIow and daughtei 
CEi'^riLAL PAPvVATISHAlS'KAn r. BaI SAmiATSC (1914) 

I. L. R. 38 Bom. 899 

5 ^ If ill » 5 19 

oj ilic Fi’ebaic and Admiuidiaitan Act, ?/ maaiti 
o)iginal document — of will vp io testa- 
iods death f ?f ntecssanj io he psoved — Ecvocatwa, 
pleading and pi oof of — FitsvmptwR of distnicUon of 
will, tvhtn arises — LojS of toiU, if opoaics as icioca- 
iion — Destiuciion of toill whui opti cites as reloca- 
tion — 8, 2i — '^8nice the icsiaiods dtaiJif^ scope and 
effect of — Delag m applying foi Leikis of Admuiis- 
irafion with ivill annexed. Whcie the testatoi cbd 
not appoint an executoi and the icsiduary legatee 
applied for ietteis ol admiiiistiation \uth the Mill 
annexed 12 years alter the death of the testatoi 
and the objector did not plead revocation but set 
up non-execiition of tbe will : Held, that the 
execution of the 'Will in the mamier requiied by 
law having been pro^ ed it lay upon the objector to 
plead and piovo revocation and no such plea 
having been taken it could not bo held that the 
Mill M^as revoked. Pc? Bay J. That the applica- 
tion for letters of admmistration Mas not hable 
to dismissal on the ground that the petitioner did 
not prove that the will was in exixtenco up to the 
time of the testator’s death. That m s 10 ol the 
Piobate emd Administration Act the vord “■ will 
does not mean the original document but has been 
ob-vnousiy used to mean the disposition When a 
Will 16 shown to have been nr the custod}^ of the 
testatoi and is not found at his death the well- 
known xiiesumxDtion arises that the Mill has been 
destroyed bj- the testator for the purpose of revok- 
ing it This rule of law bears oiily on revocation 
when it IS an issue in the suit and then the jrio- 
sumption may be rebutted by the factr*. The 
loss of a Will does not operate as revocation to 
establish w^hich destruction of the will by the tes- 
tator must be shown. In s 24 of the Probate and 
Administration Act the words “ since the testa- 
tor’s death ” quahfy the w^oid “ mislaid ” and have 
no reference to the word “ lo&t ” or to the &uc- 
ceedmg clause of the sentence. The delay in 
makmg the apphcation under s. 19 was not a 
matenal fact in this case. Sajjat Chaeura Basak 
V. Golar Dasya (1913) 

18 C. W. N. 627 

6. WtU hy Hindu — 

Interpretation, fundamental principles of, coimnoti io 
Hindu and English wills — Cowids duty io give effect 
to intention a^^es.pressed, not to add to will — 8ia- 
rounding^ ciicumsiances to be holed at as aid to in- 
terpretation only--'Hehgious opinion and race, in 
whai way relevant — ’^^Liberal construction of native 
wiUsff meaning of Contempm ancons deed, iefmed 
to iniwill and inietpreiation Vy pel sons inieiested 
if may be referred to — English rules of construction, 
tf inapplicable. In construing a Wrll^ a Court 
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niiisb consider the surrounding circumstances, the 
position of the testatoi, his family relationships, 
the jirobabihiy that he would use w^oids in a x>artr- 
culai sense and many othei things including the race 
and lehgious opinions oi the testatoi and influeoccs 
and aims aiising theiefiom— but all this solely 
as an aid to ascei taming the meaning of the lan- 
guage used by the xrailicular testator in the parti- 
cular will. Once the light construction is settled, 
the duty of the Comt is loyally to carry out the 
mteiitioub as expressed and none other. This 
duty IS universal, and is true alike of Wills of every 
naiionahiy and ev^eiy religion or rank of life The 
Court IS m no case justified in addin^^ to testa- 
mentary dispositions. If they transgress any 
legal restiictions they must be disregarded. If 
any eientuaiity anses which the will leavCvS un- 
Xnovidcd foi, Iheic viU bo intestacy. Tins funda- 
mental ininciple docs not clash with the principle 
that the Court will not necessaiiiy aiiifiy English 
rules of construciion to a Will of a Hindu Ifiee the 
incsent, nor does it clash m any way with what is 
sometimes called “ giving libcuil ^ inter pi oUtion 
to iiatne Weills.” That native testatoi s should 
be iguoiani of the legal pluases iuopor to exincss 
then inlciitions or of the legal stops necessary to 
carry them into cfiect, is one of the most unx>oitant 
oi the “ siuiouiidmg ciicumstauccs ” which the 
Coiut must bear in mind, and it is justified in re- 
fusing to allow defects in expression in these 
matteis lu xjievciit the caiiymg out of the testa- 
tor’s true intentions. But those mientions must be^ 
asccrlaineel by the proper construction of the' 
w^ords he uses, and once ascerldnicd, they must 
not be dcxiarted from, ft is logitimiito in cuns- 
Iriiiug a Will to look at contemiroiancous docu- 
ment icfeiied to in the Will which the testator 
W'iote or caused to bo wiittcn with the express 
intent to lender clear liis wishes with legaid to his 
succesbion. The inlerjiietation jilaced on the 
powder by the testatoi s wrdow^s w^as referred to 

for what it was w’orth ” NAiiASiMirA Apfa Bow 
V. PAPvTHAbAEATHY ApPA RoW (1913) 

18 C. W. N. 654 
L L. R. 37 Mad. 199 

7. Const! action — Life 

estate to duiighta — Bequest io daughters sons — 
On failure of the bequest the estate to go to the testatoi' s 
cousins absolutely — Ho son bom io the daughtei at 
the death of the testatoi — Failure of the bequest to 
daughter's son — Fot a case of intestacy — Opetutwn 
of the bequest in favoui of the testatoi' s cousins — 
The intention of the testator to ictain his estate in his 
own family, that is, in the hands of Ins oouciiis. A 
testator m his will piovided, intei aha, that his 
daughtei should have a Me estate of Rs. 160 and 
the rent of a house and in the event of her having 
a male child or male children, he or they should 
take the whole estate of the testator on attaining 
the age of 18 and then bearing a good character. 
Should the daughter have no male issue, then on 
her death, the whole of the testator's estate was 
to go to his cousins absolutely. The daughter 
having borne no male issue during the life-time of 
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the testator, the intended bequest to her male issue 
failed : Ganmdm Molian Tagoie v. Jatindra Mohan 
Tagoie, 9 B. L, R. 377. A question having 
arisen as to whether the condition of the daughter 
having a son (at the death of the testator) not 
being fulfilled, there was a case of intestacy. 
Held, that there was no intestacy. The inten- 
tion of the testator was to give the whole 
of his property to his grandson (dra-ughter’s son). 
That intention having failed, the dominant in- 
tention of the testator was, subject to his daughteis 
life estate, to retain the estate m his own family, 
that is to say, m the hands of his cousins. Naban- 
DAS Vkubhukiiandas V . Bai Saeaswatibai (1914). 

L L. R. 38 Bom. 697 

8, — - Will of which p'o- 

bate ha6 not been talcHf lohether can be 'pioved — 
Saccesbion Act {X of 1866)i.s. 187 — Propei repie- 
bentatioii of tedator'e estate, ivkeie no probate taken. 
Scabamongola Bebi v. Mahendro Nath Nath, /. L. 
B. 4 Calc 509, is authority for holding that a will 
of which probate has not been taken may be proved 
in a proceeding other than a proceeding under 
the Probate Act. But a will uncovered by a pro- 
bate or lettcis of administration cannot prove 
that anybody named therein has title to the estate 
of the testator. A legal hen* of a testator in pos- 
session of his general estate can maintain a suit 
for the benefit of the estate so long as any other 
claimant does not establish his right to the same 
under the will. Piosunno Chandra Bliaitacharya 
V, Krista Ckaitanya Pal, I, L. R. 4 Calc. 342, 
Choony Lai Bose v. Osmond Bzbec, I. L. B. 30 Calc. 
1044, lefeired to. Ba&unta Ktjmae Chtjckee- 
BUTTY V . Gopal Chunder Das (1914). 

18 C. W. N. 1136 

WITHDRAWAL OF SUIT. 

Bee Practice I. L. R. 41 Calc. 63S 

WITNESSES. 

right of accused to summon— 

See ChiaiiEAL Procedure Code, ss 244, 

540 . . . I L. R. 36 AU. 13 

WOMAN’S ESTATE. 

See Hindu Law — Woman's Estate. 

WORDS AND PHRASES. 

estate, right and title” — 

See Vendor and Purchaser. 

L. R. 41 I, A. 189 

‘‘assets come into his hands” — 

See Administratior pendente litb. 

1. L. R. 41 Calc. 771 

— “aulad”— 

See Will . . I. L. R. 36 All 101 

“auras putra-poutradik 

See Babuana and Sohao Grants. 

L. R. 41 I. A. 275 


WORDS AND mRASES—conid. 

“child”— 

See Criminal Procedure Code (Act V 
OF 1898), s. 488 (1). 

I. L. R. 37 Mad. 565 

“ circumstances and property ” — 

See Municipality— Assessment. 

I, L. R. 41 Calc. 168 

“ composition deed ” — 

See Registration Act (HI of 1877) 
s. 17. CL. (e) . I. L. R. 38 Bom. 576 

— ‘‘ consideration ” — 

See Debatoe and Creditor. 

I. L. R. 41 Gale.— 137 
See Penal Code (Act XLV of 1860) 
s. 423 . . I. L. R. 37 Mad. 47 

“ credible information ” — 

See Criminal Procedure Code, s. 54 (I). 

I. L. R. 36 AU. 6 

“ criminal case ” — 

/See Transfer . I. L. R. 41 Calc. 719 

“ decision ” — 

See Bengal Tenancy Act, fes. 106, 107. 

18 C. W. N. 604 

“ decree ” — 

/See Appeal . 1. L. R. 41 Calc. 160 

“denatured spirit”— 

Excise . I. L R. 41 Calc. 694 

“dispossession” — 

See Limitation I. L. R. 41 Calc. 52 

“efiectuaUy and permanently ren- 
dered unfit” — 

See Excise . I. L. R. 41 Calc. 694 

“ enforcing and maintaining right 

See Rioting. . I, L. R. 41 Calc. 43 

“excisable article”— 

See Excise . I. L. R. 41 Calc. 894 

“good faith” — 

See Penal Code (Act XLV of 1860), ss, 
52, 191 ANB 193 I, L. R. 36 AIL 362 

“import into Bengal” — 

See Evidence . I, L. R. 41 Calc. 545 
— “instrument” — 

See Stamp Act (II of 1899), s. 2 ( 14 ) ; 
ScH. I, Art. 5 I. L. R. 36 AU. 11 

“judgment” — 

See Appeal , I. L. R. 41 Calc. 323 
“ jurisdiction 

See Appeal . L L. R. 41 Calc. 323 
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WORDS AND PHRASES— cowc/d' 

“ landlord and tenant ” — 

SeK, Bengal Tenancy Act, s 148 A 

18 C. W. N. 1016 

“ liquor ” — 

Excise . I, L. R. 41 Calc. 694 

“manufacture”— 

See Excise . I, L. R. 41 Calc. 694 

“ occupant of the place ” — 

See Dacoity . 1. L. R. 41 Calc. 350 

“ occupier ” — 

See Btjstee Land I. L. R. 41 Calc. 164 

“ owner ” — 

See Bustee Land I. L. R. 41 Calc. 104 

“ plantation 

Ste Bengal Tenancy Act, s. 106 (c). 

18 C. W. N. 349 

“ positive evidence ” — 

See Contempt oe Court. 

I, L. R. 41 Calc. m. 

“price” — 

See Transper oe Property Act (IV oe 
1882), ss. 54, 118. 

I. L. R. 37 Mad. 423 

“ process” — 

See Excise . I. L. R. 41 Calc. 694 

“ property of any ward 

See United Provinces Court oe Wards 
Act, s. 48. . I. L. R. 36 All. 331 

“ river belonging to Government ” — 

See Madras Irrigation Cess Act (VII 
OE 1865) . I. L. R. 37 Mad. 322 

, — “ stating the grounds of its opinion” 

See Foreeiture I. L. R. 41 Calc. 466 

— “ tried again ” — 

. See Autreeois acquit. 

I. L. R. 41 Calc. 1072 

“unable” — 

See Gujrat Talukdars’ Act (Bombay 
Act VI OE 1888 as A]viended by Bombay 
Act II OE 1905), ss. 29, 29B (I), (2), (3) 

AND 29E . I. L, R. 38 Bom. 604 

WORKMEN’S BREACH OF CONTRACT ACT 
(Xni OF 1859). 

. — S 2, order under — of appeal from 

the order — Proper order -i to be made under s. 2, No. 

appeal lies to the Sessions Court from the order of 

the Magistrate under s. 2 of Act XIII of 1853. 


WORKMEN’S BREACH OF CONTRACT ACT 
(Xm OF 1859)— 

— — S. 2 — condd 

The Magifetiate, while making an oidei under s 2 
of Act XIII of 1859, cannot make an order of im- 
piisonment in default, but such an older could 
1 be made after there has been non-compliance with 
i the order of le-paymeiit or cairying out the con- 
tract. Anunul Chandra Roy v. Kamar Ali 
Sirdar (1913) . . . 18C. W. N. 1271 

WORSHIP OF IMAGE. 

See Hindu Law — Endowment. 

I. L. R. 41 Calc. 57 


z 

ZAMINDARI SALE. 

in execution— 

Whether entiie zamin- 

dan or only zamindafs life edates sold — Ilixed 
question of law and fact depiending on enti7e evidence 
in the case — State of then law as to the zamindar'a 
interest therein^ not conslusive — Conduct of paitiesg 
important evidence. A question as to whether the 
entire estate ma zamindari and not only the life 
interst oi the zamindaii was ^old in execution and 
brought by the purchaser is a question of mixed 
law and fact to be determined by the evidence in 
each case. All Abdul Aziz Khan v. Appaya- 
sami NatcJcei, 1, L. 11 27 Had. 131, 142, decided 
m reference to the above question was that the 
state of the law as understood at the time of sale, 
as to the rights of the zamindar in regard to the 
zamindari, was evidence to be consideied along 
with other evidence in the case ; it is not alone 
conclusive on the question. In determining the 
question of what the Court intended to seU and 
the purchaser understood he bought, evidence 
as to how the parties affected by the transaction 
themselves viewed it at the time is of much greater 
value than evidence which may be procurable 
some twenty years after the transaction took 
place. On the evidence in the case, their Lordships 
held that the sale which took place m 1880 was of 
the whole zamindari and that the purchaser bought 
the whole zamindari in execution. Veerahhadra 
Aiyar v. Magudaga Nachiar, I. L. P. 34 Mad, 
1S8, referred to. Veer a Sooi'appa Nayam v. AVm- 
ppa Natdu, 1, L. M. 29 Mad. 484, 490, explained. 
Alagaraya Gounder?'. Ramanuja Naidu (1911). 

I. L. R. 37 Mad. 22 

ZAMINDARS AND RAJAS. 

rights of, waters of rivers passing 

through their lands — 

See Madras Irrigation Cess Act (VTI 
I OE 1865) 1. L. R. 37 Mad. 322 
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